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1 TUESDAY, NOVEMBER 12, 2002 

2 (Morning Session) 

3 -oOo- 

4 The matter of LAURENCE LUCIER and LAURIE LUCIER, et 

5 al. Plaintiffs, versus PHILIP MORRIS INCORPORATED, et al., 

6 Defendants, Case No. 02AS01909, came on regularly this day 

7 before the Honorable Steven H. Rodda, Judge of the Superior 
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8 Court of the State of California, for the County of 

9 Sacramento, Department 44/1 at 8:45 o'clock a.m. 

10 The Plaintiffs, LAURENCE LUCIER and LAURIE LUCIER, 

11 were represented by: GARY M. PAUL, Attorney at Law; 

12 MARY ALEXANDER, Attorney at Law; and ROBERT M. BROWN, 

13 Attorney at Law. (Not Present) 

14 The Defendant PHILIP MORRIS INCORPORATED was 

15 represented by: GERALD V. BARRON, Attorney at Law; 

16 LAURA C. FEY, Attorney at Law; STEPHANIE A. SCHRANDT, 

17 Attorney at Law (Not Present); DEBORAH A. SMITH, Attorney at 

18 Law; and ANNIE Y.S. CHUANG, Attorney at Law (Not Present). 

19 The Defendant R.J. REYNOLDS TOBACCO COMPANY was 

20 represented by: THEODORE M. GROSSMAN, Attorney at Law; 

21 HAROLD K. GORDON, Attorney at Law; ELIZABETH P. KESSLER, 

22 Attorney at Law; DANIEL J. McLOON, Attorney at Law, 

23 and STEVEN N. GEISE, Attorney at Law. 

24 The following proceedings were then had: 

25 -oOo- 

26 THE COURT: Good morning. Good morning. 

27 (All say "good morning".) 

28 THE COURT: We have some issues to take up, do we? 
2808 

1 MR. PAUL: Well, I guess so. 

2 As I said, I think, on Friday, we had provided — It 

3 took some time to cull down the documents, and we finally, 

4 last night, culled them down to about — I think the number 

5 is around 45 documents. 

6 There are objections to — I am going to say — We 

7 only have objections from one of the defendants. We don't 

8 even know what R.J.R. is objecting to, regarding the 

9 documents. 

10 THE COURT: Okay. 
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11 MR. PAUL: But Shook, Hardy has objected to probably 

12 75 to 80 percent of documents that we want to use. 

13 I sort of gave the Court a flavor that I thought 

14 there was going to come. These documents — These 

15 documents are obviously the guts of the plaintiff's case. 

16 These are the documents that are on all these public web 

17 sites, and they are very important. And this witness that 

18 we are going to call — 

19 THE COURT: Who's the witness? 

20 MR. PAUL: His name is Dr. Michael Cummings: 

21 MR. GROSSMAN: Your Honor, before we proceed, could 

22 we ask the witness to leave the courtroom, because we're 

23 going to be discussing his testimony with regard to the — 

24 THE COURT: Any objection to that? Do you object to 

25 that? 

26 MR. PAUL: Well, yeah. Obviously, if this is going 

27 to be a 402 hearing or something along that line, I don't 

28 know what the harm is. 

2809 

1 MR. GROSSMAN: At that point we can call him in. 

2 MR. PAUL: What is he going to learn? 

3 THE COURT: He's an expert, right? 

4 MR. PAUL: Yes. 

5 MR. GROSSMAN: Only with regard that the plaintiffs 

6 want to put him on the stand for, we agree that he's an 

7 expert in certain areas, and — 

8 THE COURT: All right. Please step outside, 

9 Mr. Cummings, just for a moment. 

10 (The witness departs the courtroom.) 

11 THE COURT: Okay. 

12 MR. PAUL: So Dr. Cummings is — The Court will 

13 obviously get a flavor of his background when it hears his 

14 qualifications, and I think, much like Dr. Benowitz, there's 
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15 not gong to be much question about the qualification of this 

16 man. 

17 He is — He's brought for a variety of reasons, 

18 number one, smoking cessation, cessation because he runs one 

19 of the largest clinics in the United States on that subject. 

20 But in addition to that, he has an incredible 

21 background in the documents that we have been discussing in 

22 this case. 

23 And if I might just explain why. 

24 THE COURT: All right. 

25 MR. PAUL: He has been granted by the National 

26 Institute of Health a grant, over a million dollars, for him 

27 to take these documents, view these documents, categorize 

28 these documents, index these documents, analyze these 
2810 

1 documents, which he has done, and to publish his findings 

2 regarding these documents. 

3 In fact, he is a deputy editor of the Tobacco Contro 

4 1, which is an international journal, dealing with many of 

5 these things. The editor, by the way is Simon Chapman, 

6 who's the Department of Public Health and Community Medicine 

7 at the University of Sydney in Sydney, Australia. 

8 Dr. Comings has testified regarding these documents 

9 all over the United States. 

10 He has been tasked about doing this job by the 

11 National Institute of Health. 

12 This Tobacco Control, the journal, is put out by the 

13 National Cancer Institute, in which he has published many of 

14 the findings regarding these documents. He has looked at 

15 literally millions of pages of documents that have been 

16 produced by defendants in this case, the Council on Tobacco 

17 Research, T.I.R.C., T.I. He knows these documents back and 
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18 forth. 


19 These are all public documents. They're all on web 

20 sites that are available to the public — On his web site, 

21 on Philip Morris's web site, R.J.R.'s web site, and he 

22 brings background to explain where these documents come 

23 from, how they're available to the public, and what these 

24 documents touch on. 

25 Now, during what I anticipated was going to happen 

26 with these experts, based upon your Honor's previous rulings 

27 on motions in limine, was we would put these experts on, we 

28 would get their background out, and then we would face the 
2811 

1 problem if and when it arose. Obviously, it arose with 

2 Dr. Benowitz when I started getting into some documents. I 

3 anticipate that we are going to have the same problem in 

4 this case. 

5 Give you an example of what I mean. 

6 I get objections back — And again I've gotten none 

7 from R.J.R. — But I presume they have objections; they 

8 just haven't bothered to tell us what they are. So I'll 

9 just take the example of Philip Morris. 

10 They objected to documents on things like 

11 attorney-client privilege. This has already been raised to 

12 your Honor. 

13 Now, that is a fascinating concept, to raise the 

14 attorney-client privilege on a document that is out to the 

15 public, on a public — On public — 

16 What's the word I'm look for? 

17 MS. ALEXANDER: Web site. 

18 MR. PAUL: Thank you, Mary — A public web site; 

19 it's already been produced to the public and produced in 

20 other lawsuits. 

21 All of these documents we're talking about in this 
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22 case, and in this case — It's a number of like 40 — Have 

23 been involved in other cases and have been admitted in other 

24 cases. 

25 But what we are going to get continually in this 

26 case, your Honor, is continual objection to the documents on 

27 the issue of relevancy, attorney-client privilege, Noerr- Pe 

28 nnington, the motion in limine that they made on youth 
2812 

1 smoking, which I abided by for the purpose of the opening 

2 statement, but I indicate that I would probably want to 

3 raise it again, because it goes to the fraud issues in this 

4 case and the cumulative-damages issues in this case. 

5 But we need to have a way to try to find a way to get 

6 through these documents. Otherwise, as Mary and I were 

7 talking last night, this case is not going to take six 

8 weeks; this case is going to take six months — If we have 

9 to go through every document like this. 

10 Now, I'm not asking the Court to do anything special. 

11 I'm advising the Court of what the situation is at this 

12 point. 

13 Over the weekend, I get a message from Deborah Smith, 

14 Shook, Hardy, was very nice — 

15 Hi, Deb, how are you? 


16 

MS . 

SMITH: 

Good, 

17 

MR. 

PAUL: 

She indicated to me, "Gary, we're going to 


18 want to have a meet-and-confer about the motion in limine on 

19 Dr. Cummings. 

20 Well, that was news to me, because I didn't know why 

21 we needed to have a meet-and-confer if the Court has already 

22 made a ruling on the motion in limine and said we'll go 

23 forward and see what their background is. 

24 So I anticipate now what we're going to hear is an 
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25 attempt to knock out Dr. Cummings as an expert in this case. 


26 And I am going to spend a great deal of time on these 

27 documents, and I don't know a better way, other than — I 

28 will admit that there are a lot of documents in this case. 
2813 

1 And Miss Smith and I discussed that in some detail over the 

2 weekend, a lot of phone calls. 

3 There are a lot of documents that he has testified 

4 about before, and it took some time to narrow those 

5 documents down. 

6 But I don't know how better to do this, other than to 

7 give them the documents somewhat in advance, let them tell 

8 us what their objections are. 

9 But at some point, unfortunately, I guess we're going 

10 to have to turn to the Court and say, "Your Honor, we need 

11 to have a decision on this," because I anticipate what's 

12 going to happen, frankly, is that we're never going to have 

13 a meeting of mind — I will never agree that a document is 

14 attorney-client privilege, if it's published and on a web 

15 site and been used in other cases, for example. 

16 MR. GROSSMAN: Your Honor, first as to the 

17 communications with — Of Reynolds with plaintiff's 

18 counsel, Liza. 

19 MS. KESSLER: I spoke to Mr. Paul on Friday when we 

20 were at court, trying to work out the procedures on how to 

21 handle these objections and asked him if he would like us to 

22 send objections ahead of time. He said that wouldn't be 

23 helpful. So that's why I didn't do that. But we're happy 

24 to do that. 

25 We got their pared-down list of objections last night 

26 at 10:30. I'm happy to review them. And if Mr. Paul thinks 

27 that this will help the process and help the Court, we can 

28 send our objections ahead of time. 
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1 Just when he said that he wouldn't even read them, I 

2 didn't think that it was a good use of time — Since it's 

3 such a tight request we're being — 

4 THE COURT: Please slow down. 

5 MS. KESSLER: I'm sorry — But now since Mr. Paul is 

6 saying he would like our objections ahead of time, we're 

7 willing to do that. 

8 MR. PAUL: May I respond to that. 

9 I would have never said that I don't want to have an 

10 objection in advance; obviously, what I would like to have 

11 objections in advance. 

12 I think what I was told by Miss Kessler was that we 

13 would have response to you on Tuesday morning. If that's 

14 the best she could do, that's best she could do. But I 

15 would have never said that I want them in advance. 

16 THE COURT: How long is his testimony expected to 

17 take? 

18 MR. PAUL: As much as a day and a half. We set aside 

19 essentially two days for his testimony, anticipating it 

20 might take that long, because of the number of documents and 

21 the issues that we've covered. 

22 MS. ALEXANDER: But as to the documents coming in 

23 without a lot of discussion about them — Because they just 

24 normally flow in, because there's normally not an 

25 objection — They're on the web site and they agree, and it 

26 comes in. But if they're going to fight over each document, 

27 it's going the take a lot longer. 

28 THE COURT: Mr. Grossman. 

2815 

1 MR. GROSSMAN: Thank you, your Honor. There are 

2 three issues before the Court. 

3 First issue before the Court is whether the specific 
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4 documents the plaintiffs are pointing to are admissible. 

5 The second is, whether Dr. Cummings can serve as a 

6 person who gives dramatic readings to those documents to the 

7 jury, and whether the documents are appropriate for his 

8 testimony. 

9 And the third is the scope of Dr. Cummings' 

10 testimony. 

11 Let me say that, at the outset, we did put in a lot 

12 of motions in limine; we filed a lot of motions in limine 

13 with regard to expert witnesses in this case. 

14 And it's easy — In the context of all of those 

15 motions in limine — Where the less important ones to be 

16 excused by the less important ones with regard to expert 

17 witnesses. 

18 Dr. Benowitz is, we believe — Is not an expert in 

19 everything that he referred to, but we can easily address 

20 that in cross examination. 

21 Dr. Cummings is an entirely different matter, and 

22 it's been addressed by many, many courts, who have limited 

23 his testimony in both federal and state proceedings 

24 throughout the country. 

25 We agree that the plaintiff's expert. Dr. Cummings, 

26 is an expert in smoking cessation; he runs a smoking- 

27 cessation clinic at Roswell Memorial Park in Buffalo. The 

28 plaintiffs in opening statement said that they would put the 
2816 

1 plaintiff on the stand in the question of smoking cessation, 

2 and we have no objection to that. 

3 But Dr. Cummings is being offered to cover the 

4 waterfront, to give dramatic reading from documents to the 

5 jury, covering every aspect of this case — Essentially in 

6 the nature of a closing argument. 

7 Now, Dr. Cummings received his education in health 
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education. 


He's not a medical doctor; he's not an 


9 historian. He is not a cigarette designer; he is not a 

10 marketer. He lacks expertise in all those areas, but that's 

11 what he wants to testify to. 

12 The plaintiffs want to have him testify to such 

13 things as youth marketing and such things as cigarette 

14 design. He has no expertise in those areas. 

15 The fact that he's read documents in those areas 

16 doesn't make him an expert generally in those things. 

17 I think the best example — And we've submitted many 

18 to the Court — The best example of what Dr. Cummings has 

19 done, what he proposes to do and how courts have treated 

20 him, in the Eastern District of New York — As your Honor 

21 may know, plaintiffs throughout the country have tried to 

22 get their cases before Judge Weinstein in the Eastern 

23 District of New York. As soon as one case was filed there, 

24 places from throughout the country have filed cases and 

25 brought them in as related cases to the first, so they could 

26 get them before that judge, because he is understood by the 

27 plaintiff's part to be plaintiff-friendly. 

28 More than a dozen cases, almost all of them purported 
2817 

1 class actions, have been brought in that court, and that's 

2 from Texas, and from all over the country, notwithstanding 

3 that plaintiffs want their cases before Judge Weinstein. 

4 Judge Weinstein is also the author of the Federal 

5 Rules of Evidence, the author of the principal treatise on 

6 evidence, and former professor of evidence at Columbia. He 

7 continues to do that. Probably the leading expert in the 

8 country on the rules of evidence. 

9 When he saw Dr. Cummings disclosed, he expressed on 
10 the record a degree of being appalled. He found, among 
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11 other things, that Dr. Cummings disclosure with regard — 

12 In federal court, they required a fuller disclosure — His 

13 disclosure on the question of cigarette design was an exact 

14 copy of several pages from a textbook. 

15 He found that it was plagiarism. In fact, 

16 Dr. Cummings admits it was plagiarism. The reason it was 

17 plagiarism is because Dr. Cummings has never done work in 

18 the area. Probably his plagiarism was that he didn't 

19 identify the source, didn't say that he was checking word 

20 for word what someone else had written. 

21 Judge Weinstein limited, severely limited 

22 Dr. Cummings' testimony. And so did the New York Supreme 

23 Court in the Anderson/Apostolou causes. So did the Northern 

24 District of New York, in the myriad cases throughout the 

25 country, all of which cases I am talking to have found that 

26 Dr. Cummings has no expertise in these other areas. By his 

27 own admission, he has no training in these other areas, and 

28 his testimony, his proposed testimony, invades the provence 
2818 

1 of the jury. 

2 What he — What the plaintiffs want to use him for, 

3 the plaintiffs were saying that they anticipated our 

4 argument, and they should, because they've seen what other 

5 courts have done — What the plaintiffs want to use him for 

6 is to put him on the stand and make dramatic readings from 

7 various documents. Now, the documents speak for themselves. 

8 If the documents come into evidence, the plaintiffs 

9 have plenty of opportunity to argue the documents to the 

10 jury. The plaintiffs can use the documents on cross 

11 examination with our company witness, with Philip Morris's 

12 company witness. 

13 They have a former company employee of Philip Morris 

14 who may be able to address some of those documents because 
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15 they arose during the course of his job. And they can 

16 certainly publish the documents to the jury, and they can 

17 argue the documents, whatever they want to from the 

18 documents, to the jury in closing argument. 

19 But to put on a person who has — Who has an 

20 expertise only in smoking cessation, and has received a lot 

21 money to categorize documents of all different kinds, is 

22 simply an anti-smoking activist — And have that person 

23 read to the jury and make his own — Have his own spin from 

24 the documents to the jury, is extraordinarily prejudicial. 

25 It goes way beyond what we're talking about with other 

26 witnesses in this case. 

27 There is almost no area of this case that this — 

28 This witness would not testify to if given the opportunity. 

2819 

1 And he made that clear at his deposition. 

2 As to the N.C.I. funding, the N.C.I. grant, was 

3 given — 

4 THE COURT: Let's take these one step at a time. 

5 What's Philip Morris's position on it? 

6 MS. FEY: The same, your Honor. 

7 THE COURT: Okay. Are you objecting to the receipt 

8 of these documents in evidence? 

9 MS. FEY: Yes, your Honor. We think that 

10 Dr. Cummings qualifies as an expert, has the opinion 

11 foundation to address these documents. 

12 In addition, we have — As Mr. Paul stated, we have 

13 a number of objections to these documents. The fact that 

14 the documents may be on a web site, some of them not all of 

15 them may be on a web site, doesn't make them admissible 

16 under the California Rules of Evidence. 

17 And I guess the final point that I'd make, your 
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18 Honor, is that some of these issues that Mr. Paul would like 

19 to have Dr. Cummings raise and address during the course of 

20 his testimony could cause significant prejudice to 

21 defendants. For example, youth marketing and the Dow 

22 documents, which remain on plaintiff's exhibit list, which 

23 the mention of those documents, as we've argued before, or 

24 those topics, is highly prejudicial under 352. 

25 I know — I'm sure you don't want a rehash of those 

26 arguments, but under 350 and 352, those specific topic areas 

27 should be excluded as to the Court's preliminary ruling on 

28 the in-limine. 

2820 

1 THE COURT: Mr. Paul, one of the initial questions as 

2 to whether or not these documents are going to be admissible 

3 or not — And at this point in time you haven't put on 

4 anything by way of foundation to support the admission of 

5 the specific document that Dr. Cummings is going to rely 

6 upon — I think that's one aspect of what's before me. 

7 Another is just establishing his expertise in some 

8 fashion to comment upon the exhibits, in the event that they 

9 are admissible. 

10 So I'm looking to you to kind of help me in terms of 

11 assessing the approach here. 

12 MR. PAUL: Sure. 

13 Number one, obviously we have to lay foundation for 

14 these documents. 

15 THE COURT: Are you going to do that through 

16 Dr. Cummings? 

17 MR. PAUL: Through Dr. Cummings. These documents 

18 have all been produced on various web sites, or by court 

19 order, or on a Congressman's web site, requiring that they 

20 be published to the public at large. 

21 It wasn't a National Cancer Institute grant; it was a 
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22 National Institute of Health grant, as I indicated before, 

23 where he was tasked to go through tens of thousands of 

24 documents for the very purpose of determining a history, 

25 coming up with analysis of these documents on all the issues 

26 that we're talking about. 

27 For example, the comment that was made about youth 

28 smoking. He doesn't have a background in there. One of the 
2821 

1 documents that is published, in this peer-review article, is 

2 by Dr. Cummings, called "Marketing to American's Youth", 

3 evidence from corporate documents. 

4 This is what he was tasked to do, so he will lay 

5 foundation where these documents came from and how they're 

6 available to the public. 

7 Obviously, he's not going to get into the M.S.A. 

8 This is why I asked the Court, I gave that court the section 

9 out of the M.S.A., the Master Settlement agreement that the 

10 Court has seen, that most, if not all of these documents, 

11 are required to be published to the public. 

12 So these are the documents he's gone through. 

13 I mean, the area with these boxes would fill this 

14 courtroom. 

15 THE COURT: Okay. So I'm just looking for a — 

16 Procedurally, a way of how to approach these various issues. 

17 And what I'm thinking is, put him on, establish his — 

18 Establish his qualifications. If the defense wants to voir 

19 dire him on qualifications at the time, so be it. 

20 At the conclusion of that, identify the documents 

21 that you are going to be offering through his testimony; 

22 that's a second stage. And I'll just entertain objections. 

23 If that's the way we're going to do things, seems to 

24 me that's the only approach that I can take under the 
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25 circumstances. And I'll consider the objections to specific 

26 documents on the — On whatever evidentiary objections are 

27 raised. And then I believe we would — I would expect to 

28 do that outside the presence of the jury. And then once 
2822 

1 that's all been resolved, we bring the jury back and 

2 complete his testimony. 

3 MR. PAUL: Maybe I — Let me see if I understand the 

4 last step that we're just talking about. 

5 THE COURT: Okay. 

6 MR. PAUL: We go through the process of filling out 

7 his — We're going to just have a 402 hearing without the 

8 jury? 

9 THE COURT: No. You are going to put on his 

10 qualifications in front of the jury — 

11 MR. PAUL: Okay. 

12 THE COURT: — Subject to any examination or voir 

13 dire on qualifications only, if that's what the defense 

14 wants to do. 

15 And we take a break, maybe an hour; I don't know. 

16 And we go over the specific exhibits. You indicate what — 

17 How those are — What the relevance is, how those fit 

18 within his qualification. I'll entertain the objections and 

19 make rulings on all the exhibits and bring the jury back, 

20 and we proceed with the balance of his testimony. 

21 MR. PAUL: All right. That's fine with me. I think 

22 that might be good way to handle it. 

23 There are areas other than the specific area on 

24 documents that I probably would have covered prior to the 

25 time that we got to the documents. 

26 Would you like me to cover those areas first? 

27 THE COURT: Are those areas relating to 

28 qualifications? Are those areas relating to substance of 
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1 

2 
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his testimony within his expertise? 

MR. PAUL: Substantive to the area of cessation, and 
all the rest of it, his clinic, et cetera. 

THE COURT: Let's hear from the defense. 

MR. GROSSMAN: Your Honor, to the extent that the 
plaintiffs put Dr. Cummings on on the question of smoking 
cessation and not dealing with the documents, we would have 
no problem with their proceeding with that before we — 
Before we — 

THE COURT: Okay. 

You anticipate, Mr. Grossman, voir-diring him at some 
point, after he's stated his qualifications? 

MR. GROSSMAN: Yes, to the extent that he goes beyond 
smoking cessation in his testimony, we would voir dire him 
on his expertise in other areas. 

THE COURT: Okay. 

MR. PAUL: That's fine, your Honor. 

THE COURT: Okay. That's the way we're going to do 

it. 

MR. PAUL: Okay. 

MR. GROSSMAN: So, just so I understand. The witness 
will take the stand, the plaintiffs will qualify him on the 
question of smoking cessation, ask him questions about 
cessation. 

MS. ALEXANDER: No on everything. 

THE COURT: On everything, in front of the jury. In 
front of the jury. And then the cards will fall where they 
will. All right? 

Five minutes, and then we'll start with the jury. 

MR. PAUL: Thank you, your Honor. 

THE COURT: And, incidentally, I want to be advised 
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in advance as to who the witnesses are going to be as well, 
so I have some anticipation of what I can anticipate. 

MR. PAUL: Sure. 

(A very short break was taken in place.) 

-oOo- 

THE COURT: Okay. Ready for the jury now? 

Apparently Mr. Kremer is okay, so let's bring the 
jury in. 

MR. PAUL: Your Honor, that's fine. I mentioned to 
the Court attendant the jury probably needs to be told that 
we're breaking in the middle of a witness and bringing in a 
new witness. We didn't finish the witness — 

THE COURT: Okay, that's fine. Ready for the jury 


now. 

(The jurors are brought in at 9:30 am ) 

-oOo- 

THE COURT: Good morning. 

(All say "good morning".) 

THE COURT: We're going to proceed now with another 
witness. Dr. Benowitz will be back later this week to 
complete his testimony. Sometimes that happens, a witness's 
availability is sometimes uncertain. So we're going to do 
our best to accommodate those witnesses and appreciate the 
fact that sometime we're not going to complete a witness. 

And that happens during the trial. 

I also anticipate some breaks, as I told you before, 
and don't be concerned about those. It's just part of the 
process. 

So ready to proceed? 

MR. PAUL: Yes, your Honor. I would like to call 
Dr. K. Michael Cummings, please. 

THE CLERK: Can you please raise your right hand. 
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Do you solemnly swear the testimony that you are 


9 about to give in the cause now pending before the Court will 

10 be the truth, so help you God? 

11 THE WITNESS: I do. 

12 THE CLERK: Thank you. You may be seated. 

13 Will you please state your name and spell your full 

14 name for the record. 

15 THE WITNESS: Sure. My name is Kenneth Michael 

16 Cummings, and that's C-U-M-M-I-N-G-S. 

17 TESTIMONY OF 

18 KENNETH MICHAEL CUMMINGS, a witness called by the 

19 Plaintiffs: 

20 DIRECT EXAMINATION 

21 BY MR. PAUL, Counsel for the Plaintiff: 

22 Q. Dr. Cummings, what do you do for a living? 

23 A. I work at Cancer Center, Roswell Park Cancer Center 

24 in Buffalo, New York, and I am director of the cancer- 

25 prevention program. 

26 Q. I have in front of me your curriculum vitae, which is 

27 about 19 or 20 pages in length. This was produced by you; 

28 is that correct? 

2826 

1 A. That's correct. 

2 Q. Okay. You've had occasion to testify in a courtroom 

3 before? 

4 A. Yes, I have. 

5 Q. On how many occasions? 

6 A. As I recall, about seven or eight, as I'm recalling. 

7 Q. Okay. Well, you know the drill; I have to go through 

8 your background and explain to the Court and the jury how 

9 you have the expertise that you have, right? 

10 A. That's fine. 
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Okay. So it's going to take a little bit of time. 
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Q. 

A. Okay. 

Q. Okay. 

Are you chairman of the department at this point in 

time? 

A. Yes, I am. 

Q. What are you the chairman of? 

A. The department of cancer prevention, epidemiology and 

biostatistics. 

Q. And that's at the Roswell Park Cancer Institute? 

A. Correct. 

Q. How long have you been chairman? 

A. Um, I believe I was appointed chairman in 1998. 

Q. And Roswell Park, can you explain a little bit to us 

what that is. 

A. Sure, we're a comprehensive cancer center, which 

means that we're a research institution — As well as a 
hospital. And we're a hospital that only takes care of 
cancer patients. 

As a comprehensive cancer center, we have Ph.D.'s who 
do research in a whole variety of areas, like cancer 
prevention and epidemiology and cancer statistics. Those 
are the areas that I oversee at the institution — Cell 
biology, radiation biology being a whole range. 

There's therapeutic. We have about 2000 people that 
work at Roswell Park, about 300 are either Ph.D.'s or 
M.D.'s. Most of the physicians also are on research 
programs as well at Roswell. 

Q. Is Roswell Park affiliated with some university? 

A. Not actually. I have affiliations, and most of the 

Ph.D.'s and M.D.'s actually are affiliated, in other words, 
have academic appointment at the State University of New 
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15 York at buffalo, which is located six miles down the road 

16 from Roswell. 

17 We actually run a graduate program for teaching 

18 graduate students who get their degree from the University 

19 of Buffalo at Roswell Park. It's called the Roswell Park 

20 division of U.B. 

21 Q. Are you also a Cancer Research Scientist Five? 

22 A. Yes. 

23 Q. What is a Cancer Research Scientist Five? 

24 A. Well, that's a remnant of the state health 

25 department. We are actually unique, in that we get money 

26 from the New York State Department of Health. And they had 

27 a classification, like a civil-service classification for 

28 their scientists. One through Five. 

2828 

1 Five is the senior research scientist, the highest 

2 level that they have. 

3 Q. So, a portion of your work is involved in doing 

4 research? 

5 A. Yes. 

6 Q. What portion of your work is involved in doing 

7 research? 

8 A. I would say at this point about 70 percent of my time 

9 is devoted to doing research. 

10 Q. In what areas do you do research? 

11 A. Well, most of my research is on the topic of tobacco. 

12 I do research on smoking cessation: How people quit 

13 smoking, who quits, what factors are related to quitting. 

14 I've done research on tobacco-product marketing and 

15 factors that might stimulate people to use tobacco products, 

16 switch brands of tobacco products. 

17 I've done research on the causes of cancer, the 
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18 etiology of cancer and namely how tobacco relates to 

19 developments of cancer, both active smoking, as well as 

20 secondhand or passive tobacco smoke. 

21 And I've done most recently, last four years, a lot 

22 of research on the area of tobacco documents. 

23 Q. Okay we'll talk about that in a second. 

24 First, let's talk about cancer prevention. 

25 What is cancer prevention, and how long have you been 

26 involved in that area? 

27 A. Well, first of all, cancer prevention is pretty 

28 simple. It's self-explanatory. Our job is to try to 
2829 

1 develop strategies and implement programs actually to help 

2 prevent cancer mortalities. And that usually falls into two 

3 main categories, either understanding the factors that 

4 influence the development of disease and then trying to 

5 modify those, so people avoid those factors that seem to 

6 cause cancer, tobacco being one of the main areas, 

7 obviously. And then early detection of disease. 

8 So in my unit, I have people who are involved in 

9 developing screening programs and implementing those 

10 programs, developing new markers for early detection of 

11 disease. 

12 Q. And for how long have you been involved in that? 

13 A. Twenty-one years, I've been at Roswell Park, working 

14 there; started in 1981. 

15 Q. Your department also includes epidemiology and 

16 biostatistics? 

17 A. That's right. 

18 Q. Are you involved in those areas? 

19 A. I am. Mainly the epidemiology of tobacco use, which 

20 is, primarily my area is focusing on the behavior of tobacco 

21 use, who's using? Why do they use? What factors — You 
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22 know, basically influence them to give up cigarettes; so the 

23 smoking cessation. 

24 And I have, over the years, published a number of 

25 studies on the diseases that occur as a result of smoking. 

26 But in my area, we have people doing studies on the 

27 etiology of a whole varieties of cancer, leukemia, the 

28 effects — Some people who work under my direction doing 
2830 

1 studies on the Chernobly accident, and the affects of the 

2 radiation outbreak on the cause of cancer in the Ukraine. 

3 We have people doing studies on diet and cancer. So 

4 a whole range of topics. Anything related on trying to 

5 understand what factors basically cause people to get 

6 cancer, why some people get the disease and why other people 

7 don't. 

8 Q. How long have you been involved in the fields of 

9 epidemiology and biostatistics? 

10 A. You know, basically my entire professional career. 

11 I've been teaching epidemiology to graduate students for 20 

12 years at Roswell Park. So I've — You know, it's been my 

13 entire professional career. 

14 Biostatistics is really the use of statistical 

15 methods and models to try and understand the relationship 

16 between factors in the environment or personal factors and 

17 how they might relate to a person's occurrence of cancer, 

18 evaluating treatments for cancer. 

19 And we have a unit at Roswell Park that services all 

20 the research units, basically manned by statisticians, 

21 who — That's their main area. And I sort of oversee that 

22 area. And that's why we have a long title on our 

23 department. We cover the three different areas, prevention, 

24 epidemiology and biostatistics. 
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25 Q. All right. Before we get into the other things, in 

26 addition to all this that you're doing, why don't you tell 

27 us about your educational background, where you went to 

28 college and when you received your degree. 

2831 

1 A. Sure. I went to college, started in 1971, and got my 

2 degree in 1975, bachelor's degree in health education, from 

3 Miami, Ohio, in Oxford, Ohio, not Miami University in 

4 Florida. 

5 And basically I was trained to be a health teacher. 

6 That was what I actually did, academically, for my 

7 bachelors. 

8 I did some student teaching, decided I better go back 

9 to school and get a graduate degree, and actually had an 

10 internship during the summer program in public health. I 

11 worked for a health department in New Jersey. 

12 I liked that. And the person I worked with had 

13 advised me that I might want to apply to a health education 

14 program, a masters in public health. 

15 And I did, and I was fortunate enough to get into the 

16 University of Michigan. I managed to get a scholarship that 

17 paid my way to do that, and that was quite nice. And so I 

18 started at the university in 1975 for two years. I received 

19 a masters, received my masters in public health in the 

20 Department of Health Behavior and Health Education, which is 

21 really the application of sort of understanding how certain 

22 people's behavior affects their health and developing 

23 programs to try to influence health-related behaviors. At 

24 that time it wasn't tobacco use — Anywhere from 

25 vaccination, medication compliance, the whole range of 

26 topics. 

27 And then I went on as a professional student, as my 

28 wife calls me. She said, "Go get a job." But I did another 
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1 year there, Ph.D., University of Michigan, and, again, I was 

2 fortunate enough to be able to get a scholarship to finish 

3 off that degree in 1980. 

4 And then did a little stint at Wayne State 

5 University, right down the road from the University of 

6 Michigan, teaching for a year. 

7 And then I was fortunate enough to get a job at 

8 Roswell Park, which is located in Buffalo, New York. 

9 Q. Let's talk a little bit about your teaching. 

10 Are you an associate research professor at the 

11 Department of Pathology and Epidemiology, State University 

12 of New York at Buffalo? 

13 A. Yes, I am. 

14 Q. And for how long have you been doing that? 

15 A. Well, I probably held that academy appointment since 

16 the mid-eighties, and that's the Roswell Park division. 

17 That's where our students go through the epidemiology 

18 program, and that's the unit that I teach in predominantly. 

19 So I went from an assistant to an associate. I don't 

20 get really paid to teach. We get paid to be research 

21 scientists. But in a research institution, we also have a 

22 mission for education, and I teach usually two or three 

23 courses a year. It's also a cheap source of labor for some 

24 of our research studies; we use students. It's a good way 

25 to train graduate students to learn to do research. 

26 Q. You also have occasion to teach aspiring doctors? 

27 A. Yes. 

28 Q. You're a professor at the Department of Social and 

2833 

1 Preventive Medicine, the School of Medicine — i am going 

2 to say SUNY; that's known as S-U-N-Y, or SUNY, State 

3 University of New York? 
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4 A. 


That's right. 


5 Q. How long have you been a professor in the Department 

6 of Social and Preventive Medicine at the School of Medicine 

7 at State University of New York? 

8 A. Well, I've had appointments. Since I've been at 

9 Roswell, I think I've been a professor since around 1994, so 

10 I was given that appointment. I sort of moved up the ranks. 

11 And I teach, we have a joint training program. We 

12 have a Ph.D program that they run in epidemiology that I 

13 teach in. I've trained probably about, oh, 20 or so 

14 doctoral students, probably twice as many masters students 

15 that come through the program. And they have to be 

16 monitored through a thesis for a Ph.D, and you get involved. 

17 You get to know these students pretty well. 

18 And so I've been doing that for awhile. 

19 I lecture frequently in the medical school to the 

20 medical students there. 

21 Q. Do you lecture on the subject of tobacco? 

22 A. Yes. 

23 Q. The effects of tobacco? 

24 A. Yes, I do. 

25 Q. The history of tobacco usage? 

26 A. Yes. 

27 Q. Youth smoking? 

28 A. Youth smoking, yes. 

2834 

1 Q. Evaluation and examination of documents? 

2 A. Yes. 

3 Q. Do you lecture the doctors on these subjects? 

4 A. Absolutely. 

5 Q. Okay. Are you also an associate professor at the 

6 Department of Health Policy and Management at the School of 

7 Public Health at SUNY at Albany? 
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8 A. Yes, I am. 

9 Q. What's your involvement there? 

10 A. Well, Albany started a school of public health a 

11 number of years ago, affiliated with the Department of 

12 Health. They grant a masters of public health in health 

13 policy. And they allow students in buffalo to take courses 

14 through our program, and so they can take courses in our 

15 program. 

16 And they're about a half dozen of us, the faculty who 

17 are appointed there, who our courses count towards their 

18 credit towards the degree that's granted by the University 

19 of Albany. It's part of the state university system as 

20 well. 

21 Q. Now, you used the term cancer prevention before. 

22 Based on your background and training, does tobacco 

23 usage play a part in the issue of cancer prevention? 

24 A. Yes. 

25 Q. In what way? 

26 A. Well, it's the most important thing that we know of 

27 that's related to cancer, and in terms of prevention it's 

28 the number one thing that we know today that will prevent 
2835 

1 cancer. If people don't smoke, basically you've eliminated 

2 about a third of all cancer deaths. So that's why it 

3 dominates my attention and time and interest. 

4 Q. Okay. Now, have you ever had occasion to be involved 

5 with any duties in the State of California? 

6 A. Yes. 

7 Q. And in what way? 

8 A. In a couple of ways: There's a — The Department of 

9 Health has an advisory committee that it appointed a number 
10 of years ago with experts from the outside to help advise 
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them about how to evaluate their State Tobacco Control 
Program that was set up under Proposition 99, which was a 
tax-funded effort here in California. 

I share, actually I'm the co-chair of that committee; 
I've been co-chairing that committee for the last, probably, 
seven or eight years. 

Q. And what is it that that committee does? 

A. Well, we drink coffee. We eat donuts. 

Q. Besides that? 

A. No. 

We meet usually two or three times a year at the 

request of the Department of Health, to advise them how to 
set up their evaluation of their program. The evaluation 
obviously feeds into — So hopefully they adjust their 
program, focus their resources on the things that are 
working to prevent tobacco and discourage people who are 
smoking to give up the cigarettes. 

We advise them about how to allocate their evaluation 
dollars, so I've done reviews for them of their contracts 
that they issue, like an R.F.A., a request for proposals 
that they'll put out, or Request for Applications. And 
they'll have people bid to do their surveys, and so on. 

We'll have one develop that R.F.A., so we'll make 
sure that they get the right things in the contract, and 
then advise them about who they might want to select as the 
evaluators to do that program. 

Obviously it's their decision. But they ask us for 
advice, and we offer that advice pretty freely. 

We have the contractors come in and tell us about the 
results and present that back. So some of our meetings 
focus on the results of their program. 

And annually the Health Department puts out a report 


http://legacy.library.ucsfedMid/t^(|e©aQO/pdfndustrydocuments.ucsf.edu/docs/smxd0001 



15 on the — On their program. And our committee usually gets 

16 a preview of that report, and we advise the Health 

17 Department on things that they need to, you know, include in 

18 your report, how to interpret the data that are collected, 

19 and so on. 

20 Q. So from time to time you get out to California for, 

21 at least, involvement in that area, correct? 

22 A. In that area. 

23 The other areas I've reviewed grants for, the health 

24 department. They have a granting program that was set up 

25 through Prop 99, to fund universities in the California 

26 system — On tobacco-related issues, as well as just 

27 generally cancer, not just tobacco. 

28 And I've — On probably on a half dozen occasions 
2837 

1 I've done grant reviews for them. In other words, they've 

2 have a group of experts, some from California, some from 

3 outside, that come in, and we'll read their proposals and 

4 rank them and then advise them about what ones are probably 

5 worthy of funding. 

6 Q. I am going to ask you about some organizations a 

7 little more quickly, and I'll just ask you: Are you a 

8 member of the American Society of Preventive Oncology? 


9 

A. 

Yes . 

10 

Q. 

The Society for Public Health Education? 

11 

A. 

Yes. 

12 

Q. 

The American Public Health Association? 

13 

A. 

Yes. 

14 

Q. 

Stop Teenagers Addiction to Tobacco, called STAT? 

15 

A. 

Yes, I am. 

16 

Q. 

The Society for Research on Nicotine and Tobacco? 

17 

A. 

Yes. 
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18 Q. Have you been in the past on the board of directors, 

19 the American Lung Association for Western New York? 

20 A. Yes, I have. 

21 Q. The board of directors for the Lung Research Council, 

22 the American Lung Association, New York State Division? 

23 A. Yes. 

24 Q. Board of directors of the American Cancer Society in 

25 Erie County? 

26 A. Yes. 

27 Q. A member of the Infection Control Committee at 

28 Roswell Park Memorial Institute? 

2838 

1 A. Yes. 

2 Q. Co-chair — Well, we've covered that one. 

3 Just — I want to ask you a couple of questions on 

4 this. 

5 Were you a reviewer on the Surgeon General's Report 

6 on Smoking and Health in 1988 and 1990 and also a 

7 contributor to the Surgeon General's Report on Smoking and 

8 Health in 1989 and in 1994? 

9 A. Yes. 

10 Q. What was the nature of your involvement with the 

11 Surgeon General? 

12 A. Well, in '89 and '94, I was asked to write sections 

13 of the report, so I was a contributor. So I had areas. 

14 In the '89 report, I did the history of smoking 

15 cessation. 

16 In '94, the topic was on youth smoking behavior, and 

17 I did an analysis about public attitudes about tobacco 

18 marketing. It was one of the sections that was contained in 

19 the report. 

20 In '88 and '90, and actually more recently, the 2000 

21 report — And actually other reports since; I don't know 
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22 all the dates — I've served as a reviewer, which means 

23 that you're given sections of the report and you analyze 

24 what other people have written. You write your comments; 

25 those comments go back. And the idea of these reports is 

26 the weight of the evidence, so there's a fair amount of 

27 critique that goes on. So I've done both sides of that, 

28 both contributing and then providing critique on how well 
2839 

1 the other person has written the chapter and how thorough 

2 and complete it is. 

3 Q. Do you have a particular interest in the subject of 

4 youth and smoking? 

5 A. Yes, I do. 

6 Q. For how long have you had this particular interest? 

7 A. Well, I mean, you can hardly be involved in a cancer 

8 center without, you know, with tobacco, without thinking 

9 about where it all starts. And the epidemiology of tobacco, 

10 it shows that the vast majority of people who smoke, adults, 

11 begin their smoking careers as teenagers. 

12 So I've done research on factors that motivate young 

13 people to start smoking, and — One of the — Did one of 

14 the first papers ever on the brand, cigarette brand 

15 preferences of young people, got involved in that as part of 

16 a large N.C.I. study. 

17 And I have — I lecture frequently. I lectured last 

18 Friday to two ninth-grade assemblies at a high school. I 

19 probably do about 15 to 20 lectures, anywhere up from 

20 elementary to high school to college groups. And so I have 

21 a personal interest in it. 

22 We do programing and research and, most recently — 

23 Well, actually, several years ago, about 1996 or so, I — 

24 Actually, as I got involved in some of the litigation, the 
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25 Medicaid lawsuits that I was asked to participate in as an 


26 expert, I got to see some internal tobacco documents, and 

27 wrote a grant to the National Cancer Institute and was 

28 funded to do research based on the documents. And many more 
2840 

1 documents came available as those cases moved forward; 

2 And have published a whole issue of a journal, a good 

3 section of it which deals with the findings from our 

4 analysis of literally tens of thousands of pages of 

5 material; 

6 Created web sites, have put that up and turned it 

7 around back for teachers, college students. 

8 I get requests all time from people asking me for the 

9 information that we've compiled into collections and 

10 analyzed and made available to people. 

11 Q. Again, we'll touch on that in a little more detail in 

12 a second. 

13 But, you're also — You also have been a member on 

14 the committee of preventing nicotine addiction in children 

15 and youth, institutes of medicine, in the past. Is that 

16 correct? 

17 A. Right. The — National Academy of Sciences 

18 Institute of Medicine, they do reports, mainly for Congress. 

19 They're asked to do these, but they did one in 1994 on 

20 nicotine addiction in children. And I was invited to serve 

21 on that committee, and did so. We put out a report called 

22 "Growing Up Tobacco-Free", which analyzed a whole variety of 

23 issues related to the factors that motivate young people to 

24 use tobacco. And then the whole issue of nicotine addiction 

25 in young people. 

26 Q. And at present you're the chair of the Tobacco 

27 Control Core Committee for the American Cancer society? 

28 A. That's right. 
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1 Q. You've been on editorial boards as well, correct? 

2 A. That's right. 

3 Q. You're on the editorial board for the Cancer 

4 Epidemiology, Biomarkers and Prevention? 

5 A. Right. They can't get around naming their journals 

6 just like our department. Yeah, I push a lot of paper 

7 around, so — 

8 Q. Right. And you're the deputy editor of a journal 

9 called Tobacco Control, the journal I'm holding up? 


10 

A. 

That' s 

right. 


11 

Q. 

What' s 

the nature of 

that journal? 

12 

A. 

Well, 

it's published 

by the British Medical 


13 Association. They put out British — The British Journal o 

14 f Medicine — And 16 specialty journals. Tobacco Control is 

15 one. It's a quarterly publication — Who started 

16 publishing in the early 90's. And I've been involved as 

17 their deputy editor for about the last five years. I was 

18 one of their senior editors to start with, but as deputy 

19 editor, I'm sort of second in command. The chief editor 

20 lives in Australia. 

21 It's an international journal, so we have articles 

22 that we publish from all over the world. 

23 Q. And these articles that you publish in these 

24 journals, do some of these articles, or have some of these 

25 articles touched on your analysis and review and — Well, 

26 analysis and review and research on documents from tobacco 

27 companies? 

28 A. Yes. There's a whole issue. That issue that you 

2842 

1 just held up was the supplement that we did that was devoted 

2 particularly to the analysis of the tobacco documents. And 

3 there were two topics that we looked at: Marketing to 
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4 youth, and the other was on marketing of low-tar cigarettes. 


5 

Low- 

-tar and 

filter 

cigarettes. 

6 

Q. 

Now, 

you're 

also a reviewer? 

7 

A. 

Yes . 



8 

Q. 

What 

is a reviewer? 

9 

A. 

Well, 

I'm — 

I mean, I review papers submitted to 


10 other journals, JAMA, the Journal of American Medical Associ 

11 ation, the New England Journal of Medicine. Cancer Researc 

12 h. 

13 Journal of the National Cancer Institute, Preventive 

14 Medicine. There's a bunch of these journals out there. And 

15 when their papers come in, they need someone to read them 

16 and make judgments about whether the papers have any 

17 scientific merit, if they're describing research, to 

18 basically look at the methods that have been utilized to 

19 make sure that the statistics that have been applied are the 

20 appropriate statistical methods, and basically to see 

21 whether the conclusions that an author might be making in a 

22 paper are based on the data and whether they make sense. 

23 And that's what you do when you write your critique. 

24 And in our journal, maybe one out of five of the papers that 

25 come into the process actually end up getting published. 

26 I would say it's the rare day, maybe one paper that I 

27 recall in the entire ten years that I've been editing, that 

28 I think we took right off the bat. Almost all of them get 
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1 the critiques where we make the author go back and address 

2 comments, criticisms, and then that's what you get. That's 

3 called peer review; basically, that's the peer-review 

4 process that we use. 

5 Q. You mentioned a couple. Let me ask you about a — 

6 just say "yes" or "no" as to these. 

7 Journal called Cancer? 
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8 A. 


Yes . 


9 Q. Journal of Behavioral Medicine? 

10 A. Yes. 

11 Q. Addictive Behaviors? 

12 A. Yes. 

13 Q. The American Journal of Epidemiology? 

14 A. Yes. 

15 Q. And The Annals of Internal Medicine? 

16 A. Yes. 

17 Q. You've also been on review committees for the N.I.H., 

18 The National Institute of Health? 

19 A. Yes: 

20 Q. What is the Robert Wood Johnson Foundation? 

21 A. It's a philanthropic foundation set up by Johnson and 

22 Johnson, Band-Aids, located in New Jersey, and they fund — 

23 Have a major area of funding in the area of health-care 

24 research, health-care policy research. And they have funded 

25 a number of my projects. 

26 And I've, you know, gone back and forth doing reviews 

27 for them as well, so — 

28 Q. You've received a number of grants or contracts to do 
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1 research over the years; would that be a correct statement? 

2 A. That's a correct statement. 

3 Q. Some people like the, like the National Institute of 

4 Health, the Health Education Resources Foundation. 

5 And on and on? 

6 A. Right. Robert Wood Johnson, for example, just gave 

7 me an award of a million dollars this year to do a study 

8 which is in the field, right now, looking at the effects of 

9 cigarette warning labels, on smoking behavior of adults. 

10 And this is an international study. 
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12 
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Canada has different warning labels than they have in 
the United States. 

Australia is going to be putting stronger warnings on 
their packs. 

MR. GROSSMAN: Your Honor, may we approach. 

THE COURT: Yes. 

THE COURT: Please don't overhear our conversation. 

(At Bench) 

-oOo- 

MR. GROSSMAN: He talks about warnings in other 
countries and stronger warnings. That's all preempted. 
That's all been covered in previous arguments. 

MR. PAUL: I don't know how warnings in other 
countries would be preempted. 

MR. GROSSMAN: Any suggestion that the warning here 
is in any way inadequate — 

MR. PAUL: I'm not getting into it at all. 

THE COURT: You've got to control it a little bit, 
because I think there's some legitimacy to his concern with 
respect to future questions. So move on. 

MR. PAUL: I will, your Honor. 

MR. GROSSMAN: Thank you. 

(Back In Open Court) 

-oOo- 

MR. PAUL: Let's talk about publication. 

Q. How many articles have you published? 

A. Over a hundred sixty, I believe. 

Q. And of those, hundred and sixty, how many with the 

subject of tobacco? 

A. I have never made a count, but it's the vast majority 

of my papers are on the topic of tobacco use. 

Q. I want to go back to something at the beginning of 
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15 your C.V. 

16 You're the director of the Smoking Control Program at 

17 the Roswell Park Cancer Institute? 

18 A. That's right. 

19 Q. Tell us what the Smoking Control Program is. 

20 A. Well, this is the program end of the business at 

21 Roswell Park. We run stop-smoking clinics at Roswell. In 

22 other words, people come in, and there are classes offered 

23 to help people quit smoking. I've been running those for 20 

24 years. I've probably seen about 10,000 people through that 

25 program over the 20-year period that I've been running it. 

26 Every month we have one or two clinics that operate. 

27 We had a class last Saturday, just getting started, getting 

28 ready for the smoke-out. And we have other services that 
2846 

1 are also run. We provide material, educational materials in 

2 the form of written materials that people can get. Some of 

3 that's on our web site. We now — 

4 We do mass-media campaigns locally to educate people. 

5 So we've done programs; we've run contests to offer people 

6 incentives to quit smoking, call it quits, and one where 

7 we've offered cash prices where people will sign up to quit 

8 and stay off a month. 

9 And my office also runs New York State Smokers Quit 

10 Line, which is funded by the New York State Department of 

11 Health and, you know, smokers and non-smokers. Anybody can 

12 call that; the number is a toll-free number. 

13 There's a parallel web page. We're one of the 

14 largest quit lines in the country. Since we opened in the 

15 year of — I think, January, 2000 was when the Governor 

16 made the announcement of a quit line at Roswell — We've 

17 had over 105,000 people call that quit line. They get taped 
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18 messages. They can get — They can order our materials, 

19 which, for the most part, I've written and developed. And 

20 they could also speak to one of our trained counselors. 

21 We have a group of about seven or eight counselors 

22 who will answer calls. And basically it's a 24/7 service; 

23 in other words, people can call and get information to 

24 counselors who are there during the business hours and on 

25 the weekend. 

26 And then we call people back if they want to talk to 

27 a counselor, and listen to a counselor, so we do evaluations 

28 around that whole service and so on. 
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1 Q. The part that I want to touch on now is the 

2 evaluation part. 

3 In working with these people that either call the 

4 quit line or, more importantly, come to the clinic, is there 

5 an evaluation done of those people as to their history of 

6 smoking, what got them started, that kind of thing? 

7 A. Yes. 

8 Q. And is this the kind of information that's 

9 categorized and maintained and analyzed by you or the people 

10 working for you involved in this cessation program? 

11 A. Yeah. It is. I mean, I've written papers based on 

12 the results of people going through our clinic. 

13 And we have a regular survey that we give everybody 

14 who comes in, so I can learn a little bit about their 

15 smoking habits. And some of the classes are — 

16 I've had as many as 70 or 80 people sitting in a 

17 class, so it's hard to get to know everybody personally in 

18 an hour-and-a-half-class that's run over three weeks. So 

19 getting that information is helpful and trying to make it as 

20 interactive as possible — So we do collect that 

21 information. 
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22 


And we also follow people to see whether they've 


23 quit — And have a way of validating whether they quit. We 

24 have a little machine that they can blow in; it's called a 

25 carboximeter; it measures the carbon monoxide. And we 

26 have — People who smoke have an elevated carboxhemoglobin 

27 level. And it goes down rapidly after you quit. You don't 

28 want carbon monoxide in your system, so it's a positive 
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1 feedback that maybe people are struggling to quit to show 

2 benefits of getting off the cigarettes. 

3 And then we follow them up in a month, and we have 

4 done studies up to a year to see how many people are still 

5 off. 

6 Q. So not only do they go through the program, but 

7 you'll follow-up after a month, in some cases even after a 

8 year later, to see how they've responded to the program, 

9 correct? 

10 A. That's right. 

11 Q. Now, the people that you get — Let's talk about the 

12 cessation program where they come actually to Roswell Park. 

13 The people that you get that come into that program, 

14 are they light, medium or heavy smokers in general? 

15 A. Well, we have all varieties, but they tend to be 

16 heavier smokers. People that tend to come to a cancer 

17 center to quit smoking usually have tried many times to quit 

18 smoking. 

19 I usually use the quote — You know, Mark Twain said 

20 it best: "Quitting smoke is the easiest thing to do; I've 

21 done it a hundred times before." Because staying off is a 

22 real problem for people. And most of the people, I would 

23 say 90 percent, report having made good attempts in the 

24 past. 
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25 


MR. GROSSMAN: Your Honor, this is beyond the scope 


26 of the voir dire; I have no problem with it, after voir 

27 dire — 

28 THE COURT: All right. Proceed Mr. Paul. 
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1 Q. BY MR. PAUL: Okay. How about the age of the people 

2 that come into the program? What are their ages? 

3 A. Get all ages — I've had teenagers, up to people who 

4 are in their seventies, basically. But the average age is 

5 around 40, the typical time when you see people thinking 

6 more seriously about quitting smoking. So 40 to 50 is the 

7 general crowd that we get into our clinic. 

8 Q. I want to touch upon a couple of statistics and then 

9 move to a different area. Let me ask you a background 

10 question before I do that. 

11 In looking at these people and evaluating these 

12 people that come into the cessation program, do you look to 

13 see what people's understanding was of smoking and its risks 

14 before they came into the program? 

15 A. Yes. 

16 Q. And that's part of what you do in the evaluation 

17 form? 

18 A. It's primarily what I do when I ask people questions, 

19 is: I go around, and I'll ask people how long you been 

20 smoking? And I try to do that: Why are you here? Why do 

21 you want to stop? And what brand of cigarettes do you 

22 smoke? And that tells me a lot, you know, if it's filtered, 

23 if it's a light. 

24 I'll ask people if they've switched brands, because 

25 often people will use switching to a different brand as a 

26 way of trying to quit smoking. And I've spent a fair amount 

27 of time trying to educate people as to what works, and 

28 switching is not one of the things that works. 
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MR. GROSSMAN: Your Honor, this is beyond voir dire, 
and the answer is non-responsive to the question. 

THE COURT: Okay. I'll note the objection. 

You can proceed, Mr. Paul. 

MR. PAUL: Thank you, your Honor. 

May we approach for a second. 

THE COURT: Yes. 

(At Bench) 

-oOo- 

MR. PAUL: Maybe it's my confusion. I thought that I 
was going to go into everything but the documents, give all 
the background, and go into the cessation program. 

THE COURT: Didn't you concede that? 

MR. GROSSMAN: Oh, I had understood that the voir 
dire would be completed first. I do concede that he can go 
into the smoking cessation — 

THE COURT: Okay. All right. So you're going to do 
basically the qualifications, but if you step into these 
areas in terms of his responses to some of the questions, 
the ones that are conceded, to which he has expertise, 
there's no concern about those? 

MR. GROSSMAN: No. 

MS. FEY: You're not going to get into the other 
areas, until the smoking cessation, until we break? 

MR. PAUL: Right, right. I am going to lay the 
foundation, and then at that point — 

THE COURT: One of the problems — It's not really a 
significant problem yet — But some of his responses to 
questions go beyond the statements of qualifications and go 
to the substance of what his conclusions are. 

That hasn't been a problem so far. 
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MR. PAUL: No. I'm not going to go into that. He 
understands about that. 

THE COURT: Okay. 

(Back In Open Court) 

-oOo- 

Q. BY MR. PAUL: Urn, I think we had talked a little bit 

about the fact that you did check out these people's 
backgrounds and that kind of thing. 

Let's talk now about statistics. 

You indicated these people coming to a cancer 
institute — Would you say in general they're pretty 
motivated when they walk into a cancer constitute to stop 
smoking? 

A. Generally the people that come to my clinics are 

pretty motivated. 

Q. Now, have you kept track of these statistics, these 

people, how well they do after going into through the class, 
after one week and one month and after you follow-up after a 
year? 

A. Yes, I have. 

Q. Why don't you tell us what those statistics are after 

a week and month and then a year? 

A. Okay. Generally, when you run three sessions — And 

the first session, people come in as more informational, why 

you want to quit — And we give them information and we 
sort of give them some exercises, like keeping records of 
their cigarettes, so we learn a little bit about their 
smoking pattern, and so on. And we tell them that we're 
going to ask them to throw their cigarettes out at the 
second session. One week later we probably have lost some 
to follow-up. They're not ready to quit smoking, so there's 
a loss there. 
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You 


By the way, if they sign a contract, you ask 


9 them to put ten dollars in, they get the ten dollars back 

10 one month later if they haven't smoked. All right? So it's 

11 a little economic incentive. And, in fact, we say, if you 

12 do smoke, you forfeit the ten dollars. The money that is 

13 forfeited is divided up among those of you who quit and stay 

14 off. So we try to create a little economic incentive for 

15 people who have that thought about having that cigarette. 

16 And we find that a lot of people come with, you know, 

17 friends and co-workers, and so on, to these clinics 

18 together, so they hate to give the ten dollars to their 

19 buddy sitting next to them. 

20 So we — Everybody who starts gets followed out to a 

21 month, and what we find is roughly about 50 percent of 

22 people who go through that program, who have signed that 

23 program, will be off the cigarettes in a month. 

24 So half will be back smoking. 

25 Out a year, we're down to about 20 percent still off 

26 the cigarettes. 

27 So, it's a winnowing process, because, most of the 

28 people will quit and relapse back to smoking. 
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1 Most the people who we lose, when they quit, they go 

2 back to smoking right after, the first week after they quit. 

3 That's when most of relapse occurs. And, in fact, I've 

4 published a paper that looks at the time course, looking — 

5 Of returning to smoking, and it's basically: The sooner you 

6 quit, the first few days, that's when the people have the 

7 withdrawals; they're going back to smoking. 

8 Q. So based on your statistics, keeping your statistics 

9 in this program, motivated people coming to a cancer 

10 institute, within one year 80 percent have gone back to 
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11 smoking? 

12 A. That's right. 

13 Q. And have you also done an analysis of the statistics 

14 in general of the public and people who either go to smoking 

15 programs or don't go to smoking programs, their success 

16 rates in stopping smoking? 

17 A. Yes. I am the principal investigator of an 

18 NIH-funded study right now. It's the largest funded study 

19 following a cohort of smokers randomly selected in the 

20 population that we've tracked for 13 years. 

21 The average quit rate, the average annual quit rate 

22 in that group is about two to three percent. And it varies, 

23 depending on how much you smoke. 

24 Q. So in other words, of the people who try to quit, 

25 people who actually do quit is about two to three percent? 

26 A. That's right. If you take a group of 100 smokers and 

27 follow them out, on average, about two to three percent of 

28 those smokers will quit in any given year and be off it that 
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1 year. And our quit definition was off and haven't smoked 

2 for at least six months. 

3 And we started that study in 1988. We just did our 

4 follow-up in 2001. And we've had periods of asking people 

5 about their smoking habits in between. 

6 Q. All right. I want to switch to a different subject. 

7 You've touched on it briefly before, and at this 

8 point I am just going to be asking you about background, as 

9 opposed to conclusions, et cetera. Okay? 


10 

A. 

All right. 



11 

Q. 

All right. You have 

had occasion to 

review tobacco 

12 

documents that came for — 

From a variety 

of sources? 

13 

A. 

That's right. 



14 

Q. 

Okay. First, tell us 

when you first 

got involved in 
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15 reviewing tobacco documents. 

16 A. 1990. 

17 Q. What was the nature of your involvement? 

18 A. I was — I had met a colleague, Dick Daynard, and 

19 had obtained some materials from a court case in New Jersey, 

20 called the Cipollone case, and there were some documents 

21 that came out of that case — That had to do with the 

22 subject that I was interested in, the Council For Tobacco 

23 Research. 

24 Q. And starting in 1990, have you then had occasion 

25 to — And without talking about cases or anything like 

26 that — Have you had occasion to obtain other documents? 

27 A. Yes, I have. 

28 Q. Okay. How has that occurred? 
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1 A. Well, as I mentioned before, the — The Medicaid 

2 litigation, I was involved in some of the state cases, and I 

3 got to see some documents as a result of my involvement in 

4 those cases. And about — And I wrote a grant to actually 

5 analyze those documents and got it funded by the National 

6 Cancer Institute — Actually funded that study. 

7 As that study got funded just at the beginning; a 

8 ruling came out of Minnesota. 

9 MR. GROSSMAN: Your Honor, may we approach. 

10 THE COURT: Yes. 

11 THE COURT: Please don't overhear our conversation. 

12 (At Bench) 

13 -oOo- 

14 MR. GROSSMAN: I think your Honor knows, knows where 

15 we're going. He's about to describe a ruling in Minnesota. 

16 That's totally inappropriate. Unless constrained, this 

17 witness is going to try to spill into the record everything 
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he possibly can. As I'll show on my cross on voir dire, 
this man is entirely a tobacco advocate, or anti-tobacco 
advocate, and not an expert. 

THE COURT: He shouldn't get into the substance of 
these rulings. 

MR. PAUL: Well, the problem is I have to show the 
Court where these documents came from. And the reason that 
we have these documents is because, you know, Mr. Grossman 
said before, we voluntarily disgorged — 

THE COURT: All right. But he can describe that 
without getting into the reason for the underlying — 

MR. GROSSMAN: He can say where he got the documents, 
when he obtained the document. 

MR. PAUL: The problem is where he got them. They 
got them because they came into our archives. 

THE COURT: He can tell where they came from, but in 
terms of describing litigation — 

MR. PAUL: Let me just whisper into his ear that 
area, if I can. 

THE COURT: How much more do you have? Should we 
take a break now? We've gone about 50 minutes. Is this 
logical breaking pound? 

MR. PAUL: Yeah, this might be a good point to do it. 

(Back In Open Court) 

-oOo- 

THE COURT: All right. We're going to take a break. 

Before you folks stand up. Miss Tangyuk, are you able 
to see back there? 

JUROR TANGYUK: Yes. 

THE COURT: Miss Sapunor, how about you? 

JUROR SAPUNOR: Yes. 

THE COURT: Okay, good. We're going to take a 
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22 ten-minute recess now. 


Please don't discuss the case. 


23 

24 

25 

26 

27 

28 Q. 
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1 I came 

2 

3 group, 

4 A. 

5 Q. 

6 soldie 


(The mid-morning recess was taken at 10:20 am.) 

-oOo- 

THE COURT: Okay. Bring the jury in, please. 

THE COURT: Okay, Mr. Paul. 

MR. PAUL: Thank you, your Honor. 

Dr. Cummings, never give a lawyer a minute to think, 
up with a couple more questions I want to ask you. 
The cohort that we talked about, "cohort" meaning a 
right? 

That's right. 

Old Roman concept; cohort was like a group of 
rs? 


7 A. I don't know where that came from, but in 

8 epidemiology it means a group that we follow over time. 

9 Q. In this cohort that you followed on the idea of — 


10 

Over a 

. 13-year period, people, and their 

smoking habits, wa 

11 

there 

a predictor of whether or not 

people would quit based 

12 

on usage? 



13 

A. 

Tobacco usage? 



14 

Q. 

Yes. 



15 

A. 

Yes. 



16 

Q. 

What was that predictor? 



17 

A. 

How much you would smoke. 



18 

Q. 

And based on your analysis of 

the 

cohort, how much -■ 

19 

Where 

is the breaking line, if there 

is ( 

one? How much you 

20 

smoke 

and whether you can quit? 



21 

A. 

Basically, it wasn't so much 

of a 

breaking line. It 

22 

was: 

The more you smoke, the lower 

your 

success rate in 

23 

getting off cigarettes was. It was 

dose- 

-dependent, as we 

24 

would 

say. 
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We did create some breaking point. A pack a day. 


26 pretty heavy smoker. So that was — Those people tended to 

27 have lower success rates in quitting compared to people who 

28 were a half a pack or occasional smokers, not smoking every 
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1 day. 

2 Q. And did you also, in the cohort — Did it include 

3 people from California? 

4 A. Yes. There were — This was a community — We 

5 created this cohort with 22 Northern American communities, 

6 two of the communities were in Canada, but two of those 

7 communities, Hayward and Vallejo, were in California. So it 

8 was in each community, we had a thousand smokers that we 

9 identified and then tracked over time. So a thousand in 

10 Vallejo, a thousand in Hayward. 

11 Q. And based on your research and analysis of the 

12 cohorts from California, do they have a better quit rate 

13 than people in other states? 

14 A. Yes, they do. 

15 Q. And were you able to determine why? 

16 A. It relates to the health education that the 

17 individuals were getting, the communities, and located in 

18 states that have the program, like the Prop 99 tobacco 

19 program that operates here in California — Had higher quit 

20 rates than the communities that came from — Located in 

21 states where there was no big funded program for health 

22 education on tobacco. So it appears that those programs 

23 make a difference. 

24 Massachusetts was another state that had high quit 

25 rates, and they actually had very low quit rates in 1993. 

26 But they actually accelerated very rapidly, because they put 

27 in a program like California in '94. 

28 Q. Now, we've touched a little bit about the articles 
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1 that you've written. I want to touch on a couple because of 

2 the areas that we're talking about, documents. 

3 And in 1992, you wrote an article regarding the 

4 purchasing habits of 13- to 16-year-olds around the country? 

5 A. That's right. 

6 Q. Okay. And that was written in this book, the — Or 

7 in this journal, the Tobacco Control Journal? 

8 A. That's correct. 

9 Q. So this is something that you've been studying for 

10 many years; is that correct? 

11 A. That's right. 

12 Q. And you were able to get information on what 

13 13-year-olds were doing and how they bought their 

14 cigarettes? 

15 A. Yes. 

16 Q. Okay. Now, let's talk about the document for a 

17 second. And you — You mentioned that you got a grant from 

18 the National Cancer Institute, correct? 

19 A. Actually, I've had two grants on tobacco documents 

20 from the National Cancer Institute. 

21 Q. When was the first grant? 

22 A. I believe it was funded in 1997. 

23 Q. And what was the nature of the grant? 

24 What was it to do? 

25 A. It was to study the tobacco documents on the topic of 

26 marketing to youth. 

27 Q. And how much was that grant? 

28 A. Um, the grant itself is about 250- to $300,000 per 
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1 year for three years. 

2 Q. And in order to do the work for which that grant was 

3 paying, you had to obtain documents, correct? 
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4 A. 


Correct. 


5 Q. From where did you obtain those documents? 

6 A. The public web site. That was available on the 

7 Internet. 

8 Q. When you say "public web site", what web sites are 

9 you talking about? 

10 A. The tobacco industry web sites that were available 

11 from Philip Morris, R.J. Reynolds, the Tobacco Institute. 

12 There are a whole variety — All tobacco companies had 

13 their documents up on the web. 

14 Q. Okay. You used the term Tobacco Institute. What is 

15 the Tobacco Institute? 

16 A. The Tobacco Institute is a trade association for 

17 the — 

18 MR. GROSSMAN: Your Honor, foundation. 

19 THE COURT: Overruled. 

20 THE WITNESS: — The trade association for the major 

21 tobacco manufacturers, so it's basically an organization 

22 that has done public relations, lobbying. 

23 It has had meetings of — 

24 THE COURT: He's answered the question. Proceed with 

25 the next question. 

26 MR. PAUL: All right. 


27 

Q. 

They have their own web sites? 


28 

A. 

That's correct. 
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1 

Q. 

Philip Morris has their own web 

site? 

2 

A. 

Correct. 


3 

Q. 

R.J. Reynolds has their own web 

site? 

4 

A. 

Correct. 


5 

Q. 

When did these documents go up 

on web sites? 

6 

A. 

1998 . 


7 

Q. 

Okay. How many documents have 

gone up on the web 
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sites? 


Do you have any idea? 


9 

A. 

Yes. 



10 

Q. 

Okay. How many have gone up? 



11 

A. 

We estimate over 33 million pages — 

Of 

documents 

12 

Q. 

And have you done research into these 

33 

million 

13 

pages 

of documents? 



14 

A. 

Yes. 




15 Q. How do you handle or deal with 33 million pages of 

16 documents? 

17 A. It wasn't easy, but we developed — I ended up 

18 hiring librarians. I've employed, over the years, seven or 

19 eight librarians, library science students who have 

20 expertise in going in and doing searches on these web sites 

21 to locate documents in certain areas — Certain 

22 categories — And cataloged them, or — They'll create an 

23 index for me, just like you go to a card catalog in a 

24 library, write an abstract of each of the documents. 

25 Some of the documents are quite thick; some are just 

26 a page long. We've had that information as well. And that 

27 allowed us to create collections in certain areas, like on 

28 the topic of Migrant, which was on my topic of marketing to 
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1 youth because there were a whole range of documents that one 

2 could look at that are available, smoking and health issues; 

3 I mean a whole range of things. 

4 Q. And so starting in 1998, basically you found a search 

5 vehicle so that you could go through and look for certain 

6 terms to see if these documents might contain those terms? 

7 A. Yeah. Not only looked for that search vehicle, but 

8 we've actually created a lot of the documents that are now 

9 available and put up on a site called Tobacco Documents on 
10 Line, T.D.O., which has the collection, our catalogs, our 
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16 

17 


11 abstracts. It's organized, because there are many other 

12 investigators doing these kinds of studies. 

13 They put their collections there. Because we got 

14 started with our grant earlier than a lot of other people, 

15 we actually started the infrastructure. 

THE COURT: Respond directly to the question. 

Next question. 

18 Q. BY MR. PAUL: Just so I'm clear: The web site, you, 

19 you went to the web site and developed the documents, and 

20 you developed abstracts reviewing the documents and 

21 analyzing the documents, and then categorized them or 

22 cataloged them? Is that right? 

23 A. That's correct. 

24 Q. And then you took those and put them on another web 

25 site called T.D.O.? 

26 A. T.D.O. 

T.D.O. ? 

Right. Tobacco Documents on Line. 

Who runs that, service? 

There's a fellow called Mike Tackolsky. He's a 


27 Q. 

28 A. 
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1 Q. 

2 A. 


3 commuter-programing expert, and we hired him originally to 


4 

create 

that site. 




5 

Q. 

And so that site 

was established under 

guidelines and 

6 

rules 

that you set up? 




7 

A. 

Yes. With Mike. 

It was done jointly. 


8 

Q. 

Okay. And it included 

these documents 

that we're 

9 

talking about? 




10 

A. 

Yes . 




11 

Q. 

Okay. Now, have 

you — 

Do you have hard copies of 

12 

these 

documents? 




13 

A. 

Yes, I do. Not 

all of 

them. 


14 

Q. 

Of the copies that you 

have — Of the 

documents that 
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15 you have hard copies of, can you give us an idea of the 

16 amount of documents you have reviewed and analyzed? 

17 A. Well, I have a document room that's a little larger 

18 than this courtroom, full from floor-to-ceiling, boxes of 

19 documents that I have obtained from the New York State 

20 Archives, which received all of the documents from the 

21 Council for Tobacco Research and Tobacco Institute. And 

22 we're analyzing those. 

23 Those were not part of collections put up on the 

24 public web sites, so we have collected the hard copies. And 

25 we're scanning them. Put them up. 

26 Q. That's my next question. 

27 There were the documents that were on the web site 

28 that you've talked about, Philip Morris, T.I., Tobacco 
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1 Institute and R.J.R. correct? 

2 A. That's right. 

3 Q. There are other documents, the Council on Tobacco 

4 Research, T.I.R.C., that were collected by New York State 

5 and archived. Is that correct? 

6 A. That's right. 

7 Q. You have hard copies of those documents? 

8 A. I have hard copies of those documents, yes, hard 

9 paper copies of them. 

10 Q. What you are doing now is taking those documents and 

11 scanning them on to the web site, T.D.O.? 

12 A. Yes. We've already put up 800,000 pages on T.D.O. 

13 Q. And these documents that you've obtained — How did 

14 you get them from the New York State Archives, did you have 

15 to go through a process, or were they available to the 

16 public? 

17 A. Well, they were, in theory, available to the public. 
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18 

but it 

's a rather daunting task — 


19 


MR. GROSSMAN: Your Honor. 


20 


THE COURT: Next question. 


21 

Q. 

BY MR. PAUL: Just because of 

the mass of the 

22 

documents? 


23 

A. 

Correct. 


24 

Q. 

Daunting, if you want to find 

something, you have 

25 

go through a roomful of documents? 


26 

A. 

Correct. 


27 

Q. 

Okay. That's where you come 

in? 

28 

A. 

That's where we come in. 
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1 

Q. 

Analyze, research, categorize 

, catalog, up on the 

2 

site? 




3 A. Up on the web site, and then write the papers based 

4 on the analyses. Once you can search, then you can begin to 

5 ask questions and answer questions related to what's in the 

6 documents. 

7 Q. Okay. Now, have you obtained documents anywhere else 

8 other than the locations you've talked about, the New York 

9 Archives, the web sites that you've talked about? Anyplace 

10 else? 

11 A. Those are the main sources for the documents that 

12 I've gotten, so that would be it. 

13 Q. Okay. Now, you talk about an N.C.I. or National 

14 Cancer Institute grant. 

15 Have you received other grants for the purpose of 

16 researching, analyzing these documents? 

17 A. So far I've gotten two grants. One was on the 

18 Marketing to Youth, and the second N.C.I. Grant was on T.I., 

19 C.T.R. documents. 

20 C.T.R. documents. Council for Tobacco Research, and 

21 then T.I. is Tobacco Institute. 
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22 Q. All right. Now I'm looking through the grant. 

23 There's one called "Evaluating National Tobacco Control 

24 Policies" from the Robert Wood Johnson Foundation, for a 

25 million and a half. 

26 From August 1, '02, through July 31, '03. 

27 What is that grant? 

28 A. That was a study that I had described before where 

2866 

1 we're looking at adult smokers' responses to tobacco 

2 policies, like warning labels and a variety of others. 

3 Q. Okay, okay, good. 

4 The research that you've done on these tobacco 

5 documents, can you tell me about what you have done? Don't 

6 get into the conclusions; just tell me what you have done to 

7 research these documents. 

8 A. Well, we have — As I mentioned, we've collected, 

9 cataloged, abstracted, then created collections on certain 

10 topics. The topics have included Marketing to Youth, 

11 Cigarette Package Design, Cigarette Price Marketing 

12 Strategy, Low-Tar Cigarettes, the Council for Tobacco 

13 Research, and their research programs and what they were 

14 funding. 

15 The tobacco Industry state and local programs, where 

16 they were funneling money at the state and local levels, how 

17 they approached policies and so on at the local level. So 

18 those are the areas where — 

19 We're also doing one on cigarette additives and 

20 cigarette design. 

21 Q. All right. Now, just so I'm clear, your work Is not 

22 just collecting these but also analyzing them? 

23 A. Yes. 

24 Q. And you're doing this based on your background as an 
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26 

27 

28 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
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23 

24 

25 

26 
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28 


epidemiologist and biostatistician, and the other — 

A. Yes. And health-related in particular, related to 

tobacco use. 

Q. And this is being paid for by these grants which have 

been given to you for that purpose, correct? 

A. Correct. 

Q. And part of your responsibilities in carrying out 

these grants is to pubiish your findings? 

A. That's right. 

Q. And you have started to publish your findings? 

A. Yes, I have. 

Q. And the findings that you are publishing are your 

work product, working with colleagues about your findings 
after reviewing and analyzing these documents? 

A. Correct. 

Q. And it's based on your analysis of these documents 

that are available to the public, just like they're 
available to you? 

A. That's right. 

Q. And this is an ongoing process? 

A. Yes. 

Q. And do you have a completion date in mind? 

A. Um, well, one of the grants is actually completed. 

The Marketing to Youth Project we have completed and 
published some of the findings. 

The other project probably has two more years to run. 
And we have other grants out currently under review 
to continue some of that work. 

Q. Are there other people who are doing the same thing 

that you are doing, going through these public documents on 
these web sites and doing analysis and research, just like 
you are? 
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Yes, there are. 
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1 A. 

2 Q. All around the country? 

3 A. All around the globe. 

4 Q. Okay. So you were one of many researchers working In 

5 this area? 

6 A. That's correct. 

7 Q. And the other people that are working in this area, 

8 we might find their documents or their papers listed in 

9 Tobacco Control as well? 

10 A. Tobacco Control has published several papers on, you 

11 know, based on analysis of tobacco documents. 

12 Q. And the way that these people around the world get 

13 these documents is they go to the same web site you do or 

14 Including the one that you set up and pull the papers down 

15 that they want to read? 

16 A. That's correct. 

17 Q. You're sort of at the first step, though, you're the 

18 person sorts of accumulating them and putting them onto a 

19 web site to ease the process? 

20 A. That's correct. Our web site is a little easier to 

21 search than some of the Industry web sites have been — 

22 That we've added that search strategy so people often go to 

23 tobacco documents on line. It's probably the best site. 

24 Q. Do you know of anybody else who has set up the kind 

25 of on-line process that you have where it's cataloged, 

26 categorized, et cetera? 


27 A. 

Yes . 


28 Q. 

Who 

else? 
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1 A. 

The 

University of California at San Francisco has 


2 their tobacco digital library. 

3 Q. What is that? 
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A. It's basically those same web sites but, again, 

cataloged, for easy indexing and searching, so it's an 
easier site to use than the industry site. 

MR. GROSSMAN: Your Honor, may we approach. 

THE COURT: Yes. 

Please don't overhear our conversation. 

(At Bench) 

-oOo- 

THE COURT: Mr. Grossman. 

MR. GROSSMAN: Yes, thank you, your Honor. 

The jury has been admonished a million times not to 
go to the web site. The testimony right now about which web 
site is easier than another has nothing to do with anything 
substantive. The only — And the witness is basically 
giving as — giving testimony as to which web site he thinks 
are best. Nothing about the documents which we'll get on 
later or the underlying — 

THE COURT: Mr. Paul. 

MR. PAUL: Well, my view is that the documents are in 
the public domain, and they're available to everybody. 

That's all I'm — 

THE COURT: At this point I don't view this as an 
objection. 

MR. GROSSMAN: Okay. 

THE COURT: Proceed. 

(Back In Open Court) 

-oOo- 

Q. BY MR. PAUL: You had mentioned the U.C.S.F. on line. 

Any other that you know about? 

A. Yes. There's one that was set up through Sydney, 

Australia, College of Sydney, Sydney University, in 
Australia. Dr. Simon Chapman. 
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8 Q. 


Dr. Simon Chapman is the person who is the editor of 


9 this Tobacco Control? 

10 A. That's correct. 

11 Q. Any others? 

12 A. No. He's the main one, I think. 

13 Q. So if we were to look at the people who had actually 

14 done the work that we're talking about here, U.C.S.F., a 

15 doctor in Sydney, Australia and you? 

16 A. Correct. 

17 Q. Those are, if somebody wants to get a catalog, in the 

18 categories and all the rest of it, that's where they go to 

19 get the information? 

20 A. That's where they go. I get calls all the time. 

21 MR. PAUL: Thank you, your Honor. At this point we 

22 would be moving on to a different subject. 

23 THE COURT: Thank you. 

24 Mr. Grossman, do you wish to voir dire on 

25 qualifications? 

26 MR. GROSSMAN: Yes, I do, your Honor. It will take 

27 me a minute to set up. 

28 THE COURT: That's fine. 
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1 MR. GROSSMAN: Your Honor, this is Dennis Murphy, one 

2 of my colleagues. 

3 THE COURT: Okay, thank you. 

4 VOIR DIRE EXAMINATION 

5 BY MR. GROSSMAN, Counsel for the Defendant R.J. Reynolds: 

6 Q. Good morning. Dr. Cummings. 

7 A. Good morning. 

8 Q. We haven't met before. I'm Ted Grossman; I represent 

9 R.J. Reynolds in this lawsuit. 

10 You said earlier that you work in smoking cessation? 
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11 A. 


That's correct. 


12 Q. All right. And I know you've been working with that 

13 a long time. I'm not going to ask you about that particular 

14 issue. 

15 I would like to ask you about your qualifications in 

16 certain other areas, if I may? 

17 A. Fine. 

18 Q. First, just let me get this straight. You didn't say 

19 what you got your doctorate at the Universities of Michigan 

20 in. You're not a medical doctor, are you? 

21 A. I'm not a medical doctor, I thought I had said health 

22 behavior and health education. But, no, I've not a medical 

23 education. 

24 Q. That was for your bachelors? 

25 A. No. That was for my Ph.D. 

26 Q. And your training is in health behavior and health 

27 education? 

28 A. Correct. 
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1 Q. And you don't practice as a physician, do you? 

2 A. No. 

3 Q. You work at Roswell Park, which is a large hospital 

4 in buffalo? 

5 A. It's a comprehensive cancer center, yes. 

6 Q. And people who have cancer go to Roswell Park to have 

7 their cancer diagnosed and treated? 


8 

A. 

Yes . 




9 

Q. 

But 

you're not 

involved 

in the diagnosis or treatment 

10 

of 

cancer. 

are you? 



11 

A. 

No. 




12 

Q. 

You 

don't ever 

diagnose 

cancer, do you? 

13 

A. 

No. 




14 

Q. 

You 

don't determine what 

kind of cancer patients 


http://legacy.library.ucsfedMid/t^(|e©aQO/pdfndustrydocuments.ucsf.edu/docs/smxd0001 



15 have? 


16 A. No. 

17 Q. You don't try to determine where a parent's cancer 

18 started? 

19 A. In some of our research we certainly investigate 

20 issues related to the occurrence of cancer, but I'm not a 

21 medical doctor. I would rely on pathologists, perhaps, to 

22 provide that information. 

23 Q. To the extent that you were concerned at all with 

24 where cancer has started in a patient, you rely on medical 

25 doctors to provide that information? 

26 A. Sure. 

27 Q. And you don't personally treat cancer at all? 

28 A. No. 
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1 Q. In fact, when you discussed a journal on oncology, in 

2 the questioning that Mr. Paul gave you, you're not an 

3 oncologist? 

4 A. No, I'm not. 

5 Q. You've never been one? 

6 A. I'm not a medical doctor. 

7 Q. Now, and you're not eligible to be board-certified in 

8 oncology? 

9 A. No. 

10 Q. You're not eligible to be board-certified in 

11 toxicology? 

12 A. No. 

13 Q. You're not eligible to be board-certified in 

14 radiology? 

15 A. No, I'm not. 

16 Q. And you're not eligible to be board-certified in 

17 pathology? 
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18 A. 


Nope. 


19 Q. Okay. Now, let's turn, if we may, to the question of 

20 addiction. 

21 You're also not a clinical psychologist or a 

22 psychiatrist. Is that correct? 

23 A. No. 

24 Q. That's correct? 

25 A. I'm not. 

26 Q. You don't treat people who are attempting to quit 

27 using hard drugs or alcohol, do you? 

28 A. Um, yes. I usually end up treating them for smoking 
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1 cessation. Many of the people who come for our clinics are 

2 also trying to get off other drugs, and I've done many other 

3 programs in drug rehab facilities. 

4 Q. You don't treat anyone for getting off hard drugs or 

5 alcohol, do you? 

6 A. Not for those substances, but I certainly end up 

7 treating people who are in a program, trying to get off 

8 cigarettes as well as other drugs you've mentioned. 

9 Q. You're not an expert in alcohol or hard-drug 

10 addiction, are you? 

11 A. Just the professional experience I've had over 20 

12 years with the common experience of people who are also 

13 dealing with other substances like alcohol and tobacco also 

14 are cigarette smokers, so in 20 years of experience, I've 

15 certainly developed a fair amount of understanding as to 

16 those substances. 

17 Q. Let me ask it again. 

18 You're not an expert in the area of alcohol or 

19 substance-abuse addiction, are you? 

20 A. Well, I've tried to answer the question as best I 

21 can. 
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22 Q. Do you recall that you were asked the same question 

23 at your deposition on the Tompkins case? And let me get 

24 this out. 

25 Counsel, this is the deposition of the Tompkins case, 

26 line — Page two 74, lines 7-11. And could we please have 

27 the video — This is TV-27407-A. 

28 MR. PAUL: Your Honor, obviously I don't have the 
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1 Tompkins deposition. 

2 MR. GROSSMAN: We would be happy to give you the 

3 transcript. 

4 MR. PAUL: Okay. 

5 THE COURT: Before you display that, give Mr. Paul an 

6 opportunity to review that. 


7 

MR. 

GROSSMAN: Absolutely. 


8 

MR. 

PAUL: This was a New York 

case. 

9 

MR. 

GROSSMAN: It was, in federal court in Northern 

10 

District of New York. 


11 

MR. 

PAUL: And you're reading 

from where? 

12 

MR. 

GROSSMAN: This is at page 

274, lines seven — 

13 

To 14. 



14 

MR. 

PAUL: I have no objection 

• 

15 

THE 

COURT: Okay. 



16 (The video is played.) 

17 Q. BY MR. GROSSMAN: So you're not an expert in treating 

18 people for hard drugs or alcohol, are you? 

19 A. No, I don't treat people for alcohol if they don't 

20 smoke. I treat people who smoke. 

21 Q. You don't know what percentage of alcoholics or drug 

22 abusers quit using alcohol or drugs on their own without — 

23 MR. PAUL: Your Honor, I will stipulate that he's not 

24 being called as an expert in alcohol and drugs. I tried to 
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25 qualify him in this area, and I am not going to try to 

26 qualify him in that area. Let's move on. 

27 MR. GROSSMAN: We're going to the area, your Honor, 

28 of whether this witness is an expert in addiction generally 
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1 or if he has developed a specific testimonial attempt at 

2 capacity. 

3 THE COURT: Proceed. 

4 MR. GROSSMAN: Thank you, your Honor. 

5 Q. You don't know what percentage of alcohol or drug 

6 abusers quit using alcohol or drugs on their own, do you? 

7 A. No. 

8 Q. You don't know whether cocaine or heroin cause is 

9 up-regulation or down-regulation of any receptors in the 

10 brain, do you? 

11 A. Not offhand, no. 

12 Q. And you're not capable of rendering a medical 

13 diagnosis of nicotine dependence in individual patients, are 

14 you? 

15 A. I don't make medical diagnoses because I'm not a 

16 physician. 

17 Q. And you don't make any medical diagnoses of nicotine 

18 dependence? 

19 A. No. 

20 Q. You're not an expert in pharmacology or 

21 psychopharmacology, are you? 

22 A. More than a layman's understanding as it relates to 

23 nicotine, but I'm not board-certified in those areas. 

24 Q. You're not an expert in those areas; isn't that 

25 correct? 

26 A. There are certainly other people I rely on for their 

27 testimony. 

28 Q. You're not an expert in nicotine pharmacology? 
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Well, I have a pretty good understanding on nicotine 
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1 A. 

2 pharmacology based on my 20 years of research in the field. 

3 Q. You're not an expert in that field, are you? 

4 A. I just said I was. 

5 Q. Do you recall you were — You were on the stand in 

6 the Anderson case in Brooklyn New York, in May of 2000? 

7 A. I did testify in the Anderson case. 

8 Q. On very limited subjects? 

9 A. Um, well, I thought they were fairly far-ranging. 

10 I certainly provided information on Mr. Anderson's smoking 

11 behavior in that case. 

12 Q. The Court limited you severely, didn't he? 

13 MR. PAUL: Your Honor, I object. 

14 THE COURT: Sustained. 

15 MR. GROSSMAN: Here you are. 

16 (Handing Mr. Paul a multi-page document.) 

17 MR. GROSSMAN: 

18 Q. BY MR. GROSSMAN: Doctor, this is — This is at page 

19 3205, actually 3204, line 25, through 3205, line six. 

20 I'll make that line nine. 

21 Okay? 

22 MR. PAUL: May I have a moment, please? 

23 MR. GROSSMAN: Sure. 

24 MR. PAUL: I'm sorry? 

25 MR. GROSSMAN: To line nine. 

26 MR. PAUL: No objection. 

27 Q. BY MR. GROSSMAN: Doctor, you recall taking the stand 

28 in the Anderson case? 

2878 

1 A. Yes. 

2 Q. And you were under oath just as you are here? 

3 A. Yes, I was. 
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And this is at 


4 

5 


7 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2879 

1 

2 

3 

4 

5 


7 


MR. GROSSMAN: And you were asked — 
page 3204, line 25: "And when you talked to the jury about 
the subject of nicotine, you don't do it as a pharmacologist 
because you're not a pharmacologist, correct?" 

And you answered: "I never claimed to be a 
pharmacologist or an M.D., an oncologist, toxicologist; I'm 
in public health and health education." 

"QUESTION: You never conducted, say, a laboratory 

experience on animals using nicotine, have you? 

"ANSWER: No." 

Q. That was correct testimony, wasn't it? 

A. It was. 

Q. In fact, you've admitted you're not an expert in 

addiction; isn't that correct? 

A. What area of addiction are you talking about? 

Q. Generally. 

A. Well, certainly, I'm an — In the area of smoking 

addiction, I would consider myself an expert. 

Q. You're an expert in the area of smoking cessation, 

not addiction; isn't that correct? 

A. Well, since people are addicted to cigarettes, it's 

the same thing. 

Q. Doctor, do you recall that you were deposed in the 

State of Texas case in 1997? 

A. Well, I do remember traveling down to Texas for a 

deposition, yes. 

MR. GROSSMAN: Could I have the Texas deposition. 

THE COURT: Wait for the ruling before you display 


that, please. 

MR. GROSSMAN: Oh, I'm sorry; I didn't ask her for 

it. 


Wait for me. 
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10 


Gary, this is at page 455, lines six to eight. 

MR. PAUL: I'm sorry, six to eight? 

MR. GROSSMAN: Yes. 

MR. PAUL: Well, for clarity, you ought to read 
through — From two through 15. 

THE COURT: Do you have any objection as far as he 
wishes to read? 

MR. PAUL: Yes, because it's an incomplete — 

THE COURT: Well, you can read that part when you get 
into your examination if he doesn't want to. 

MR. GROSSMAN: All right, what we'll do: Could you 
please play the witness for the jury, his testimony from the 
State of Texas case. 

(The requested portion of the video was played.) 

-oOo- 


MR. GROSSMAN: The question was: "You're not an 
expert in addiction; you're an expert in smoking cessation?" 
And your answer was, "That's correct." 

THE WITNESS: That's what it says. 

Q. BY MR. GROSSMAN: And that was under oath? 


A. Yes. 

Q. And you were given an opportunity to see the answer 

that you had given because it was — Well, let's go back in 
the procedure. Thank you. 

MR. PAUL: Your Honor — 

THE COURT: Approach the bench, please. 

MR. PAUL: I was going to say — 

THE COURT: Please, please. 

MR. PAUL: I'm sorry, your Honor. 

(At Bench) 

-oOo- 
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11 


THE COURT: Let me just say specifically, when you 


12 impeach your witness by using a part of a deposition answer, 

13 and the other party decides that's not complete, my usual 

14 procedure, my usual practice, is just to let them bring that 

15 out later on in their examination. 

16 But here this is kind of an unusual situation; we're 

17 using your document. We're going to have to resurrect that. 

18 So it seems to me to make sense practically to put on the 

19 entirety, if that's what Mr. Paul is going to do ultimately. 

20 MR. GROSSMAN: Okay, I'm happy to do that. 

21 MR. PAUL: Thank you, your Honor. 

22 (Back In Open Court) 

23 -oOo- 

24 MR. GROSSMAN: Could we call up that page again. 

25 Gary, where did you want — 


26 

MR. 

PAUL: Just read from — 

Two 

to 

15 

27 

MR. 

GROSSMAN: I'll read from 

two 

to 

23 


28 Just to complete that, doctor: 

2881 

1 The full page, beginning at line two, you were asked: 

2 "You don't know that, and you're an expert 

3 in" — I'm sorry. "You don't know that, and 

4 you're an expert in addiction? 

5 "ANSWER: I'm an expert in smoking cessation. I 

6 work with people trying to quit smoking. 

7 "QUESTION: You're not an expert in addiction; 

8 you're an expert in smoking cessation? 

9 "ANSWER: That's correct. 

10 "QUESTION: Those are two different things, 

11 right? 

12 "ANSWER: Well, nicotine, I believe, is 

13 dependence- producing — Well, since nicotine, I 

14 believe, is dependence-producing in one — Is one 
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15 of the reasons that people continue to smoke and 

16 have difficulty quitting and ultimately end up 

17 suffering illnesses from smoking. These two 

18 things often merge together, in my opinion. 

19 "QUESTION: But your expertise is in smoking 

20 cessation, not in addition? 

21 "ANSWER: What do you mean by 'addiction'? If 

22 you will clarify that? 

23 "QUESTION: You don't even know what the 

24 criteria for addiction were as they were developed 

25 over years? 

26 "ANSWER: In the 1960 World Health Organization 


27 

report 

, no, I can't recall that from the top of my 

28 

head. " 


2882 


1 


Thank you very much. 

2 

0 . 

Now, doctor, let's turn to another area. 

3 


You're not a biologist; is that correct? 

4 

A. 

No. 

5 

0 . 

Certainly not a molecular biologist; isn't that 

6 

correct? 

7 

A. 

That's correct. 

8 

0 . 

You're not a chemist? 

9 

A. 

No, I'm not. 

10 

0 . 

You're not an expert in chemistry? 

11 

A. 

No. 

12 

0 . 

You don't hold yourself out to your peers as an 

13 

expert 

in chemistry? 

14 

A. 

No. 

15 

0 . 

You don't have any degree in biochemistry? 

16 

A. 

No. 

17 

0 . 

You have no specialized training of any kind in 
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18 molecular chemistry? 

19 A. Only working at a cancer center where we have 

20 chemists and molecular biologists. And I have molecular 

21 biologists who work for me, and I've been exposed to their 

22 work. But I've not been — That's not formal training. 

23 But I have areas of interest, because tobacco chemistry is 

24 one area that you get interested in, if you're interested in 

25 cigarette smoking. 

26 Q. But you're also interested in how the Buffalo Bills 

27 do too? 

28 MR. PAUL: Objection; argumentative? 

2883 

1 THE WITNESS: Yeah. 

2 Q. BY MR. GROSSMAN: Doctor, when you need an opinion on 

3 molecular chemistry, you turn to the expert in that area? 


4 

A. 

Correct. 



5 

Q. 

They don't turn to you? 


6 

A. 

Correct. 



7 

Q. 

You don't hold 

yourself out as an expert in the 

area 

8 

of carcinogenesis; is 

that correct? 


9 

A. 

Well, I certainly have more than a layman's 


10 

understanding of that 

But in terms of the formal work 

of 

11 

carcinogenesis, there 

are other people that I consider 

more 

12 

expert 

than myself. 



13 

Q. 

And you don't 

hold yourself out to your peers in 

that 

14 

area. 

do you? 



15 

A. 

Well, depends 

on which peers. If I'm speaking at a 


16 conference on what causes cancer and I'm talking to a group 

17 of people that don't know that, certainly I have more than a 

18 layman's understanding and can explain what we know about 

19 the etiology of cancer. But as I said, the field, I don't 

20 have an academic degree in carcinogenesis research. 

21 Although experimental pathology where I teach and 


http://legacy.library.ucsfedMid/t^(|e©aQO/pdfndustrydocuments.ucsf.edu/docs/smxd0001 



22 have an academic appointment is in essence study of cancer 

23 causation or etiology or carcinogenesis — If you want to 

24 put it in that term. 

25 MR. GROSSMAN: Move to strike as non-responsive. 

26 THE COURT: Denied. 

27 Q. BY MR. GROSSMAN: Doctor, just to clarify that, there 

28 is a science of carcinogenesis? 

2884 

1 A. Yes. 

2 Q. There is a study about that? 

3 A. That's right. 

4 Q. There are courses that are taught in it and degrees 

5 granted? 

6 A. Well, experimental pathology, yes; we give our 

7 degrees to our students in that area. 

8 Q. And you're not got a degree in pathology? 

9 A. No. I'm an associate research professor of 

10 experimental pathology and epidemiology at Roswell Park. 

11 Q. You're not a doctor of pathology? 

12 A. No, I'm not. 

13 Q. Have you done an autopsy before? 

14 A. I've been to autopsies. 

15 Q. Have you ever conducted one? 

16 A. No. 

17 Q. Have you ever conducted a biopsy? 

18 A. No. 

19 Q. Has anyone ever relied on any pathology that you have 

20 evaluated, your evaluation of any pathology? 

21 A. No. 

22 Q. And you have never obtained a degree in 

23 carcinogenesis; is that correct? 

24 A. No. 
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25 Q. And you're not board-certified in any field related 

26 to carcinogenesis; is that correct? 

27 A. That's correct. 

28 Q. In fact, you're not an expert in any of the 

2885 

1 laboratory sciences; isn't that correct? 

2 A. Well, some health behavior is done in the 

3 laboratories, so I'm not sure what you're referring to. 

4 Q. Do you know what a laboratory science is? 

5 A. I don't know what your definition of a laboratory 

6 science is, no. 

7 Q. Thank you. 

8 When you went to college, were there some courses 

9 that required you to do lab work? 

10 A. Yes. 

11 Q. Those were courses such as chemistry and physics, 

12 biology? 

13 A. Yes. 

14 Q. You're not an expert in any of those fields; is that 

15 correct? 

16 A. I don't have degrees In those fields, no. 

17 Q. Now, you commented In your voir dire on cigarette 

18 design. You have no formal training in cigarette design, do 

19 you? 

20 A. No. 

21 Q. You've never designed a commercially feasible 

22 cigarette, have you? 

23 A. No. I work in a cancer center. 

24 Q. In fact, you've never designed a cigarette at all; is 

25 that correct? 

26 A. That's correct. 

27 Q. You've never designed a cigarette filter? 

28 A. I've never designed a cigarette filter, correct. 
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2886 

1 Q. The Canadian Government Symposium meeting on 

2 Cigarette Design in Toronto a few years ago — Is that 

3 correct? 

4 A. That's correct. 

5 Q. You were not invited, were you? 

6 A. I was invited to that meeting, I believe. I couldn't 

7 attend. 

8 Q. You were given a copy of the proceedings from that 

9 meeting; was that correct? 


10 

A. 

That's right. 

A colleague of mine attended. 


11 

Q. 

And that was 

Murray Kaiserman? 



12 

A. 

Well, I know 

Murray, but I believe Dr. 

John 

Pauley 

13 

from 

Roswell Park attended that conference. 



14 

Q. 

You received 

a copy of the proceedings 

from 

Murray 


15 Kaiserman? Kaiserman? 

16 A. I don't recall whether it was Murray who gave me the 

17 proceedings or not. 

18 Q. Doctor, you hold no patents that relate to cigarette 

19 design or construction; is that correct? 


20 

A. 

Correct. 


21 

Q. 

You've never 

applied for such a patent? 

22 

A. 

Never. 


23 

Q. 

You've never 

participated in any joint industry or 


24 government efforts to make a safer cigarette? Is that 

25 correct? 

26 A. That's incorrect. 

27 Q. Which ones have you participated in? 

28 A. Well, I was invited to the R.J. Reynolds Tobacco 

2887 

1 Company by R.J. Reynolds to talk about the Ellipse 

2 Cigarette, which is a cigarette that they've marketed as one 

3 that reduces one's risk of cancer. 
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4 MR. GROSSMAN: Move to strike as non-responsive. 

5 Q. Doctor, you have never attended a joint industry in 

6 government effort to make a safer cigarette? 

7 A. Well, I would describe that as a joint government 

8 effort, since my fund comes from the New York State 

9 Department of health, and I believe R.J. Reynolds is a 

10 private industry. 

11 Q. We'll come to the — We'll come to the Ellipse story 

12 in a moment. 

13 THE COURT: We're going to take a five-minute break 

14 now. Five minutes. Please don't discuss the case. 

15 (A mid-morning break was taken at 11:25 am. ) 

16 -oOo- 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

2888 
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6 Discussion re testimony of Witness Cummings 2807 

7 The Court's ruling re the testimony 2855 
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1 (The following proceedings were then had in open court 

2 outside the presence of the jury.) 

3 THE COURT ATTENDANT: Please come to order. Court is 

4 again in session. 

5 THE COURT: Okay. Mr. Paul. 

6 MR. PAUL: Judge, with all due respect, I think we're 

7 into cross-examination and not voir dire. I've not tried to 

8 qualify him in any of the laboratory sciences, so-called. I 

9 didn't say he was a cancer expert. I mean we're — I mean he 

10 obviously has some background in the areas we've talked about, 

11 but this is really cross-examination. This is saying all the 

12 things that he's not as opposed to doing a voir dire on the 

13 things that he's been brought to the court for. 

14 THE COURT: Is there going to be a lot more of this? 

15 MR. GROSSMAN: I can tell you the areas that I'm going to 

16 cover. It will take a while. 

17 Marketing. Obviously, he wants to testify as to 

18 marketing documents, specifically youth marketing documents. 

19 History. He testifies in essence as a historian. Oh, he's on 

20 the stand here. 

21 THE COURT: Well, that's all right. This is going to be 

22 brief. 

23 It seems to me the focus should be on his qualifications 

24 as opposed to the areas he's not qualified in. I appreciate 

25 there may be some relevance to that because that would mirror 

26 qualifications on the areas to which he will testify, but I 
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think that we shouldn't spend a lot of time just proving 
negatives. 

2888 

2889 

MR. GROSSMAN: All right. Well, as to the proposed 
qualifications and scope of testimony, I think we should do 
this at the bench. I feel uncomfortable doing it in front of 
the witness. 

THE COURT: Well, is there — ultimately, am I going to 
have to make a decision here because I think we can march on 
here at this point? 

MR. GROSSMAN: I think ultimately you will have to make a 
decision. 

THE COURT: Right. I know. I appreciate that. 

But in terms of Mr. Paul's concerns, I've expressed my 
views about that. 

MR. GROSSMAN: Oh, I see. 

THE COURT: I'm not limiting you on that, I'm just 
suggesting that — 

MR. GROSSMAN: I don't think you'll have to make a 
decision on that. 

THE COURT: Okay. So I'm going to overrule his concern 
or objection, if it is an objection, at this point in time. 

You can go ahead and proceed. I don't mean to limit 
you. I'm just suggesting that I don't know whether or not 
this — the time commitment of any extensive duration on this 
approach would be that helpful, at least at this point. 

MR. GROSSMAN: Okay. 

THE COURT: Bring the jurors in, please. Let's proceed. 
(The following proceedings were then had in open court in 
the presence of the jury.) 

THE COURT ATTENDANT: Please be seated and come to 

2889 

2890 

order. Court is again in session. 

THE COURT: Okay. Mr. Grossman. 

MR. GROSSMAN: Thank you, very much, your Honor. 

Q (By MR. GROSSMAN) Doctor, when we took the break you had 

raised a meeting with Reynolds' scientists in Winston-Salem, 
North Carolina? 

A Yes. 

Q That was in April of 1996? 

A Yes. 

Q You were among a group of people invited to the meeting? 

A Yes. 

Q A scientist named Don deBethizy? 

A Yes. 

Q After the meeting a number of the Reynolds' scientists 

gave a presentation about a new cigarette called Eclipse? 

A Yes. 

Q You met with other Reynolds' scientists at that 

presentation? 

A Yes. 

Q And you found Reynolds' scientists to be cooperative? 

MR. PAUL: Your Honor, I'm going to object. This is 
cross-examination. 

THE COURT: Sustain. Sustain. 

You're going beyond the scope at this point. 

MR. GROSSMAN: Well — 

THE COURT: Go ahead, Mr. Grossman. 

Q (By MR. GROSSMAN) Doctor, you've never been employed at 

a cigarette company; is that correct? 

2890 
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A No. I've not been employed at a cigarette company. 

Q And the only people who you know who are experts in 

cigarette design are Reynolds' scientists? 

A No. That's not correct. 

Q You certainly are not an expert in cigarette design. 

A I have more than a layman's understanding. I've 

published papers on aspects of cigarette designs, such as, 
filters, but I have not designed a cigarette. 

Q And you've never taken the predicate courses in chemistry 

and the rest that cigarette designers would need in order to be 
hired by any cigarette design firm? 

A I'm not sure what those courses would be. 

Q Oh, that's fine. 

Doctor, let's turn to the question of advertising and 
marketing which you've touched upon. 

You don't have any advanced degrees in advertising, 

right? 

A No. 

Q Or marketing; is that correct? 

A Specifically in that area no, but in health behavior it's 

— a lot of my work is marketing. 

Q You have no advanced degree in marketing? 

A No. 

Q In fact, you don't have any formal training of any kind 

in advertising, correct? 

A Incorrect. 

Q What formal training do you have? 

A I've been doing it for 20 years. I've designed media 

2891 

2892 

campaigns. I've published articles on evaluations of media 
campaigns. So I have a lot of training. I train graduate 
students how to do this. 

Q What courses have you taken in advertising? 

A I took a health communications course as a graduate 

student at the University of Michigan where we talked about 
mass media campaigns, the design of campaigns, running focus 
groups, marketing for — doing health behavior, health 
education in the public domain. 

Q Doctor, you have no formal training in advertising, 

communications, theory or marketing; is that correct? 

A I don't have advanced degrees in those fields, no. 

Q You don't have any formal training in them; is that 

correct? 

A I have training in the sense that I've been doing 

marketing research, marketing programs or campaigns for my 
cancer center in the area of cancer prevention and early 
detection for 20 years. I'm in charge of those programs. 

Q Doctor, do you recall you were deposed the State of Texas 

case? 

A Yes. 

Q 1997? 

A Yes. 

Q There was a court reporter there just like this court 

reporter here? 

MR. PAUL: Your Honor, this is argumentative. 

MR. GROSSMAN: Well, I — if he gives one answer at one 
proceeding and another answer at another — 

2892 

2893 

MR. PAUL: Your Honor — 

THE COURT: Approach the bench, please. 
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Please don't overhear our conversation. 

(The following bench conference was then had.) 

THE COURT: Is this inconsistent with his — 

MR. GROSSMAN: Yes, absolutely. I asked exactly the same 
question and he gave different answers. 

MR. PAUL: The point that I made is he's asked him before 
whether or not he was under oath; he said yes; and now he's 
saying is there a court reporter present. 

MR. GROSSMAN: I'm going to do that just once. 

THE COURT: All right. So you've already done it. 

MR. GROSSMAN: Yeah. 

THE COURT: Okay. All right. 

(Bench conference concluded.) 

Q (By MR. GROSSMAN) Doctor, when you were deposed in the 

State of Texas case you were asked the same question that I 
just asked now, which is: You have no formal training — 

THE COURT: Do you have a page for that? 

MR. PAUL: Yeah. 

MR. GROSSMAN: Yes. I'm sorry. I'll give you the 
citation. It's page 70 from September 27, 1997, lines 14 
through 17. 

MR. PAUL: May I just have a moment, your Honor? 

(Pause.) 

Q (By MR. GROSSMAN) The last question I asked was exactly 

the following: You have no formal training in advertising, 
communications, theory or marketing; is that right? 

2893 

2894 

Today you gave one answer. 

MR. PAUL: Your Honor, I'm going to object to the 
comments being made before — 

THE COURT: Yes. Just ask the question. 

MR. PAUL: It's argumentative. 

Q (By MR. GROSSMAN) The question that was asked to you 

was: You have no formal training in advertising, 

communications, theory or marketing; is that right? And you 
said, that's correct. 

A Right. And in that deposition I think I was referring to 

formal academic training, like a degree in advertising, 
marketing. I don't have that. I certainly have a lot of 
training in the form of professional experience in doing this 
over 20 years. 

Q You've never worked for an advertising agency; is that 

correct? 

A I have not. 

Q You've never worked for a marketing company; is that 

correct? 

A I have not. 

Q You've never been hired to perform or prepare a marketing 

campaign for any product manufacturer; is that correct? 

A Well, I do this for Roswell Park, if you consider the 

product our smoking cessation programs, our cancer screening 
clinics, but not a commercial firm. 

Q Do you consider Roswell Park a manufacturer? That was my 

question. 

MR. PAUL: Well, I don't think that — I'm going to 

2894 

2895 

object. That's argumentative. That wasn't the question. 

THE COURT: Sustained. 

Q (By MR. GROSSMAN) Is Roswell Park a manufacturer? 

A No, it's not a manufacturer. 

Q Have you ever been hired to — have you ever been 
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involved in the preparation of an advertising campaign for a 
consumer product? 

A No. 

Q Now — 

A Other than our smoking cessation materials, and I do 

consider those actually consumer products and have been 
involved in marketing those. 

Q Are you a member of the American Academy of Advertising 

Association for Consumer Research? 

A No, I'm not. 

Q A member of the American Marketing Association? 

A No. 

Q Could you tell the jury and the judge every professional 

academic organization in the field of advertising that you're a 
member of. 

A I'm not a member of a professional advertising 

organization. 

Q Could you tell the judge and jury every professional or 

academic organization in the field of marketing that you're a 
member of. 

A The same answer. I'm not a — I'm not a — you know, a 

professional marketer. 

Q What are the principal peer-review journals in the field 
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of marketing? 

A Uh, I wouldn't know those offhand. 

Q What are the principal peer-review journals in the field 

of advertising? 

A Again, I wouldn't know those offhand. 

Q And you've never published any and you've never reviewed 

for any; is that correct? 

A I have reviewed for the Journal of Marketing, a paper on 

cigarette marketing authored by a marketing professor. Dr. 
Richard Pollay. So I have in one instance been sent a article 
by a marketing journal. 

Q To read? 

A To review and critique and send my comments in through 

the peer-review process. 

Q You couldn't name what are the three top marketing 

journals; is that correct? 

A That's right. 

Q And you've never taught a class specifically devoted to 

advertising; is that correct? 

A Uh, I've done many lectures on tobacco advertising, yes, 

I have. 

Q Tobacco advertising? 

A Yes. 

Q But you've never given any class specifically on the 

question of advertising generally? 

A Uh, no, I would say that's incorrect. I mean this past 

semester I did a whole section, three lectures to a group at 
the University of Buffalo on the process of health 
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communication. It wasn't just on tobacco. It was designing, 
you know, health communications campaigns, how people respond 
to fear communications, things of that nature, some of the 
theories that are used. 

Q How about advertising for a consumer product? Have you 

ever taught a course on how to advertise for a consumer — 
consumer product that people eat or smoke? 

A Yes. Most of my lectures have been on the topic of a 
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consumer product marketing cigarettes. 

Q Have you ever taught on how to do it, not your views on 

what cigarette companies have done? 

A Well, that's what my research has been focused on, on 

understanding how cigarette companies have marketed; that's 
what the advantage of having the industry documents have 
provided. And that complemented some of my other personal 
research that I have done, looking at consumers and how they 
respond to different types of advertising and promotions. 

Q Doctor, as you've testified many, many times, you're 

simply not an expert in the field of advertising; isn't that 
correct? 

A Tobacco product advertising, I'm an expert in. 

Q As you've testified many, many times, you're not an 

expert in the field of advertising; is that correct? 

A Not in the general field of advertising, but tobacco 

advertising, yes, I am. 

Q And you're simply not an expert in marketing as you've 

testified many, many times; is that correct? 

A Tobacco product marketing, the four Ps, price, product, 
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promotion and placement. 

MR. GROSSMAN: Your Honor, I'll ask again. 

Q (By MR. GROSSMAN) As you've testified many times, you 

are not an expert in marketing; is that correct? 

A I'll answer again as I had before, which is, tobacco 

product marketing, yes; general marketing of other consumer 
products, no. 

Q You've never done any studies that assess the comparative 

efficacy of different forms of advertising; is that correct? 

A Incorrect. 

Q When do you say that you've conducted such a study? 

A Pull off the articles on my CV, I'd be happy to show 

you. I've done studies to look at the effects of price 
marketing, to look at the effects of paid versus unpaid 
marketing, which is one of the things in public health we often 
rely on, public service advertising, in other words, the 
goodwill of a TV station to air your commercial, and looking at 
the effects of that on responses, specifically, smokers calling 
a quit line that we run. So we have designed studies on that 
topic, and I've published evaluations of that. 

MR. GROSSMAN: Gary, the State of Texas deposition. You 
have a copy I've given you. Line — page 69, lines 11 through 
21 . 

Q (By MR. GROSSMAN) Dr. Cummings, in the State of Texas 

case in which you testified — do you recall that? 

A Yes, I do. 

Q You were asked the following questions and gave the 

following answers under oath. 
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Question: Have you performed studies on the comparative 

efficacy of different forms of advertising, say, newspaper 
advertising versus magazine advertising? And you answered no. 

A I haven't done a comparison of newspaper and magazine 

advertising, that's correct. 

Q Question: That includes all forms of advertising, 

right? I gave you one example but you haven't compared — you 
haven't assessed the comparative efficacy of different forms of 
advertising at all? 

Answer: I haven't done any formal studies in this area. 

A I would — 


http://legacy.library.ucsfedM/ii£l/t^(]fi©aQO/pdfndustrydocuments.ucsf.edu/docs/smxd0001 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


Q Doctor — 

A I'm sorry. That was incorrect. I guess in the moment of 

that deposition a number of a years ago I didn't recall what I 
just recalled now, and I can point you right to my CV and the 
papers that I've done on comparative advertising. 

Q Doctor, you don't even know what a mature market theory 

is, do you? 

A I've heard the term "mature market theory." 

Q But you're not an expert on it, are you? 

A Well, to the extent that it's been used by the tobacco 

industry to try to explain — 

THE COURT: Please just respond to the questions. 

THE WITNESS: Well, I have some knowledge of it. 

Q (By MR. GROSSMAN) You're not an expert on it, are you? 

A I don't know what you mean by "an expert." I have more 

than a layman's understanding of that terminology. It's 
important to understand in terms of cigarette marketing. 
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MR. GROSSMAN: Texas again, Gary. 

MR. PAUL: Your Honor, I would — I know we all get 
along in the courtroom but — 

THE COURT: We should use sir names, please. 

MR. GROSSMAN: I'm sorry. I apologize. 

Mr. Paul, I would cite you to page 74, Texas deposition, 
line 6 to 7. 

Q (By MR. GROSSMAN) Dr. Cummings, you were asked under 

oath, again, in the Texas case: Are you an expert in mature 
market theory? And your answer was: No, I am not. 

In fact, you're not familiar with the term "primary 
demand," are you? 

A I've heard the term "primary demand," but I may have said 

in a deposition that I wasn't (sic) but I've — certainly I've 
heard the term "primary demand." I use it. It's a term used 
by economists. I published economic studies to look at the 
effects of price marketing on cigarette use. 

Q You're not an economist either, are you? 

A No. 

Q You're not an econometrician; is that correct? 

A I don't have a formal degree in economics, no. 

Q Could you told the jury every course you every took 

economics and econometrics. 

A A macroeconomics course in — during my graduate work at 

the University of Michigan. 

Q Econometrics? 

A It's an economics course. 

Q Sure. Do you know the difference between economics and 
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econometrics? 

A It's the — my understanding of econometrics is it's the 

science of economics. It's mathematical modeling to look at 
the effects of supply and demand. 

Q Do you know what makes econometrics different or a subset 

of economics? 

A My understanding was — I don't know that offhand. 

Q Do you know the principle texts in the fields of 

econometrics? 

A I have economic textbooks on my shelf, but I don't know 

if they're the principal text, so I don't know what you mean by 
"principal text." 

Q Do you know the last know Nobel laureates — 

MR. PAUL: Your Honor, this is way — 
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THE COURT: Overruled. Overruled. Go ahead. 

Q (By MR. GROSSMAN) Do you know the Nobel laureates in the 

field of economics? 

A No, I don't. 

Q Doctor, very quickly. You're not a historian either; is 

that correct? 

A I'm a historian of tobacco documents certainly, probably 

the leading — one of the leading historians in my field given 
my trek through the tobacco documents over the last five 
years. 

MR. GROSSMAN: Move to strike as nonresponsive. 

THE COURT: Denied. 

Q (By MR. GROSSMAN) Doctor, do you have any degrees in 

history? 
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A No. 

Q What are the leading professional journals in history? 

A I wouldn't know. 

Q Who are the leading historians in America? 

A I wouldn't know. Tobacco historians? 

Q Historians. 

A Mike Cummings would be one of them. I don't know. 

Q People go to universities to get degrees in history. 

A Not in tobacco documents, no. It's a new field. 

Q To get degrees in history. 

A History, sure. 

Q Doctor, there is something called the historical method; 

is that correct? 

A Correct. 

Q That's developed over the years? 

A That's right. 

Q From the past to today? 

A That's right. 

Q How is the historical method different from today than 

say in the time of Bibbon? 

A I wouldn't know the time of Bibbon. 

Q How about now? How does it compare to the 19th Century? 

A The method? 

Q Yes. 

A I think the method is the same. 

Q But you don't know, do you? 

A No. 

Q Doctor, your role in tobacco litigation — you've 
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appeared in many cases, right? 

A Uh, I've testified in about seven cases, I believe. 

Q And given depositions in about 25? 

A Yes. 

Q And your role in tobacco litigation is to provide expert 

opinions to the Court and to the jury as you understand it? 

A Absolutely. 

Q In different cases you provide your opinions in different 

ways; is that correct? 

A Every case is different in terms of, you know, how I'm 

approached by both sides. 

Q Yeah. It can be in the form of trial testimony, 

deposition testimony, or reports submitted to the Court? 

A Correct. 

Q Some courts you've been before have required you to 

submit long written reports; is that correct? 

A Yes. 
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18 Q And an expert report is a submission you make in which 

19 you sign your name and indicate what your opinions are; is that 

20 correct? 

21 A Yes. 

22 Q In some cases where you submitted expert reports to the 

23 Court, including a case called Falise in Federal Court in 

24 New York, your submissions included verbatim copies of language 

25 from a published scientific article by a scientist named 

26 Dr. Stephen Hecht without attributing the language to 

27 Dr. Hecht; isn't that correct? 

28 A It included some verbatim statements from an article that 

2903 

2904 

1 he had published in the Journal of the National Cancer 

2 Institute, but I attributed those comments directly to 

3 Dr. Hecht, and when I was asked about it in deposition I made 

4 it very clear to the attorney who was asking me about that that 

5 it was Dr. Hecht's comments taken from his article. 

6 Q Well, you acknowledge that what you did was plagiarism, 

7 or at least may be; is that correct? 

8 MR. PAUL: Your Honor, I'm going to object. This is not 

9 voir dire. 

10 THE COURT: Sustained. Sustained. 

11 Q (By MR. GROSSMAN) Doctor, let's turn to your review of 

12 documents. You referred to an NCI grant, and actually a couple 

13 of NCI grants? 

14 A Correct. 

15 Q The most recent grant that you received was with a group 

16 of others; you were one of several who wrote the grant and 

17 would supervise it? 

18 A Well, I wrote the grant. I'm the principal investigator 

19 of the grant. 

20 Q There are others who received the grant with you to 

21 supervise its production and preparation; is that correct? 

22 A Well, there are people I employ who work for me. I have 

23 a project director who works for me on the grant. I have 

24 staff, some of who are librarians, computer science experts, 

25 political scientists, historians who work for me. 

26 Q Well — 

27 A A lot of those categories by the way are graduate 

28 students because they're cheap labor. 
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1 Q The — there's a project advisory committee on the grant; 

2 is that correct? 

3 A I'm not sure which grant you're referring to. 

4 Q The recent grant from the NCI. 

5 A Which one? 

6 Q The — 

7 (Pause.) 

8 Q (By MR. GROSSMAN) Um, the grant relating to tobacco 

9 industry documents as described in a Program Announcement 

10 PAR-99-114? 

11 A Okay. 

12 Q Are you familiar with that? 

13 A Yeah. 

14 Q Okay. And there's a project advisory committee on that; 

15 is that correct? 

16 A Uh, no. 

17 THE COURT: Will you folks approach the bench, please. 

18 MR. GROSSMAN: Yes. 

19 (The following bench conference was then had.) 

20 THE COURT: We're about ready to take a break. How much 
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more do you have? 

MR. GROSSMAN: I think 20 minutes. 15 to 20 minutes. 
THE COURT: What do you want to do, bring that at 1:30 
and take a break? 

MR. GROSSMAN: I think that would be the best. 

THE COURT: All right. 

MS. FEY: I may have a few questions. 

THE COURT: That's my next question, it should been. 
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MS. FEY: It should be short. 

MR. GROSSMAN: Thank you, your Honor. 

(Bench conference concluded.) 

THE COURT: Okay. We'll take the lunch recess. 1:30. 
Have a nice lunch. Please don't discuss the case. 

(The following proceedings were then had in open court 
outside the presence of the jury.) 

THE COURT: Okay. We'll see you at 1:30. 

MR. PAUL: Thank you, your Honor. 

MR. GROSSMAN: Thank you, your Honor. Have a good 

lunch. 

(Lunch recess.) 

-oOo- 
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1 TUESDAY, NOVEMBER 12, 2002 

2 AFTERNOON SESSION 

3 The matter of LAURENCE LUCIER and LAURIE LUCIER, 

4 Plaintiffs, versus PHILIP MORRIS INCORPORATED and 

5 R.J. REYNOLDS TOBACCO COMPANY, Defendants, Case No. 02AS01909, 

6 came on regularly this day before the Honorable Steven H. 

7 Rodda, Judge of the Superior Court of the State of California, 

8 for the County of Sacramento, Department One at 1:30 p.m. 

9 The Plaintiffs, LAURENCE LUCIER and LAURIE LUCIER, were 

10 represented by: GARY M. PAUL, Attorney at Law; ROBERT M. 

11 BROWN, Attorney at Law (not present); and MARY ALEXANDER, 

12 Attorney at Law. 

13 The Defendant, PHILIP MORRIS INCORPORATED, was 

14 represented by: GERALD V. BARRON, Attorney at Law; LAURA C. 

15 FEY, Attorney at Law; STEPHANIE A. SCHRANDT, Attorney at Law 

16 (not present); DEBORAH A. SMITH, Attorney at Law; and ANNIE 

17 Y.S. CHUANG, Attorney at Law (not present). 

18 The Defendant, R.J. REYNOLDS TOBACCO COMPANY, was 

19 represented by: THEODORE M. GROSSMAN, Attorney at Law; STEVEN 

20 N. GEISE, Attorney at Law; HAROLD K. GORDON, Attorney at Law; 

21 DANIEL J. McLOON, Attorney at Law (not present); and ELIZABETH 

22 P. KESSLER, Attorney at Law. 
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23 (The following proceedings were then had in open court 

24 outside the presence of the jury.) 

25 -oOo- 

26 THE COURT: Good afternoon. 

27 COUNSEL IN UNISON: Good afternoon, your Honor. 

28 THE COURT: We're ready to go, are we? 
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1 MR. GROSSMAN: Yes. 

2 THE COURT: What is the expectation here in terms of the 

3 immediate schedule? 

4 MR. GROSSMAN: Well, I figure I have about 20 more 

5 minutes or so, as I said before the break. And we did have one 

6 matter that we wanted to take up for about one minute of your 

7 time before the jury comes in. 

8 MS. KESSLER: Your Honor, I just wanted to renew our 

9 motion for sanctions and our motion to exclude Dr. Ronald 

10 Davis. We have still not been provided the materials. 

11 Plaintiffs are in violation of the court order. They were 

12 supposed to produce those materials on October 7th, and we 

13 still do not have those materials today. 

14 MR. PAUL: Actually, the materials are here. I have 

15 obtained the proposal from Dr. Davis. They are input from the 

16 National Institute of Health about some concerns that they are 

17 expressing about some of — the Freedom of Information Act, 

18 information contained within it. 

19 I will turn the proposal over to your Honor with the 

20 express concerns of the National Institute of Health. Your 

21 Honor can do with the document what it pleases at that point. 

22 Somebody needs to look at these issues, and I'm not the one to 

23 make a determination whether or not it might violate the 

24 Freedom of Information Act. 

25 MR. GROSSMAN: Your Honor, as a former government lawyer 

26 who did Freedom of Information Act cases and who also in 

27 private practice in the Cipollone case, Cipollone and Haynes 

28 (phonetic) cases litigated over this issue with public health 
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1 services, the office of the Surgeon General of the backup to 

2 the 1964 and other Surgeon Generals' reports, the Freedom of 

3 Information Act does not create any exemption whatsoever from 

4 civil disclosure in private litigation. It relates to when 

5 individuals write letters to the government asking for 

6 material. 

7 There are nine exemptions to that. The — I haven't seen 

8 this, but the routine exemption that is used by the government 

9 when it wants — doesn't want to turn something over. It's 

10 what is called Exemption Five, which are interagency and 

11 interoffice memoranda that contain what they view as 

12 confidential information, but it's not covered by any 

13 evidentiary privilege in iitigation. 

14 The Department of Health and Human Services was required 

15 to turn over all of the material in Cipollone relating to the 

16 underlying 1964 and later Surgeon Generals' reports. I know of 

17 no basis upon which the Public Health Service or any other 

18 service can prevent material that has been subpoenaed or 

19 requested. 

20 MS. KESSLER: And, your Honor, I would just say that any 

21 of those objections should have been raised when we asked for 

22 the materials in our motion to compel which was unopposed. The 

23 Court has order production. The time is not now to deal with 

24 that. We are dealing with issues, as you say earlier, that 

25 related to the witness who is on the stand now. We've been 
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26 extremely prejudiced and our motion is for sanctions. 

27 MR. PAUL: Your Honor, I — I would give — I indicated 

28 before that I would turn the document over to the Court. I'm 
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1 turning it over to the Court. 

2 THE COURT: You said one minute, Mr. Grossman. 

3 MR. GROSSMAN: Yes. 

4 MR. PAUL: So I would give this to the Court — 

5 THE COURT: Well, hang on to it. We're going to deal 

6 with this at the end of the day. 

7 MR. PAUL: All right. 

8 THE COURT: If there's some kind of privilege request, it 

9 seems to me like there should be somebody here to make that — 

10 to advocate that. I'm not in a position where I'm going to go 

11 through the document and make those determinations 

12 independently I don't think. So we'll take this issue up at 

13 the end of the day, but right now we're going to march through 

14 with his testimony. 

15 MR. PAUL: Okay. 

16 THE COURT: Anything else? 

17 MR. GROSSMAN: No. 

18 THE COURT: And, Miss Fey, you're going to have some 

19 limited examination as well, right? 

20 MS. FEY: Yes, your Honor. 

21 THE COURT: Then we're going to take a break. 

22 MR. GROSSMAN: That's fine. 

23 THE COURT: For how long? 

24 MR. GROSSMAN: We'll have to argue the question of the 

25 scope of the witness' conduct — testimony, and I would think 

26 that we'd be talking about probably a half an hour. 

27 MR. PAUL: I thought the issue was going to be, 

28 obviously, his testimony and then the issue was going to be the 
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1 documents. 

2 THE COURT: Right. 

3 MR. PAUL: I will indicate to the Court, R.J.R. has just 

4 given me their objections. Every document has been objected 

5 to. Every one of them. 

6 THE COURT: Mm-hmm. 

7 MR. PAUL: So I think the Court can now get a feeling for 

8 what's going on. To now go through every document and to hear 

9 argument on every document is literally going to take us 

10 hours. I don't know any other way to say it. We are now — 

11 even documents that have been shown to the jury have been 

12 objected to on the basis that the jury shouldn't see them. 

13 So I am very concerned now about the time line in this 

14 case. We — I mean Dr. Benowitz is coming back on Thursday; 

15 other witnesses are starting to back up. I'm getting more and 

16 more concerned with this approach that's occurring now that 

17 we're never going to be able to meet the December 20th date. 

18 I mean if we have to go through this on a daily basis, 

19 every document being objected to even though they have been 

20 used over and over and over in every case that's been tried in 

21 California, most if not every one of these documents has been 

22 admitted into evidence, the defendants know it, yet they're 

23 coming in here and they're going to want to now argue every 

24 single document, it literally. Judge, is going to take us 

25 hours. 

26 And I'm very concerned about this process and how it's 

27 slowing down. It's very much slowing down. I took — if you 

28 include what I did, going through the cessation clinic and all 
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1 the rest of it, my voir dire — or my going through the 

2 qualifications of this witness on these issues that we're 

3 talking about couldn't have taken more than an hour. 

4 THE COURT: Okay. 

5 MS. KESSLER: And, your Honor, just briefly on the 

6 objections. We — there are documents that may be admissible 

7 for other purposes but they are foundation objections that this 

8 witness has now basis to discuss those documents. That is not 

9 a question of whether or not the documents as Mr. Grossman was 

10 addressing this morning are appropriate for cross or some other 

11 purpose. 

12 This witness simply does not have the foundation or the 

13 expertise to discuss broad ranges of topics. And just because 

14 we object to every document — just because there are 

15 admissibilities and foundation questions in every document 

16 doesn't make them admissible. 

17 If plaintiffs' counsel had designated exhibits that were 

18 relevant to this case, that were relevant to the issues of this 

19 case, that were relevant to Mr. Lucier and that this witness 

20 had the proper foundation and expertise to discuss, we would 

21 not have objected to them. 

22 The reason we have to object to all the documents is 

23 because they are not admissible or proper for this testimony. 

24 The fact that there are lots of inadmissible documents doesn't 

25 make the 50th document admissible. 

26 THE COURT: Let's bring the jury in. 

27 (The following proceedings were then had in open court in 

28 the presence of the jury.) 
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1 THE COURT ATTENDANT: Please be seated and come to 

2 order. Court is again in session. 

3 THE COURT: Good afternoon. 

4 Ready to proceed, are we? 

5 MR. GROSSMAN: Yes, your Honor. Thank you very much, 

6 your Honor. 

7 THE COURT: Okay. 

8 Q (By MR. GROSSMAN) Dr. Cummings, when we broke we were 

9 talking about your document projects. You've never worked at 

10 any tobacco company. 

11 MR. PAUL: Your Honor, this has been asked and answered. 

12 MR. GROSSMAN: It's a predicate question. 

13 Q (By MR. GROSSMAN) You've never worked at any tobacco 

14 company; you never received any of the documents that you're 

15 talking about in the regular course of business; is that 

16 correct? 

17 A I received them in the regular course of my business 

18 because I was doing research and have obtained the documents 

19 through various public sources. 

20 Q Okay. You're not the author of any of the documents; is 

21 that correct? 

22 A Just the papers that I've written based on the documents. 

23 Q You are not the author of any of the documents; is that 

24 correct? 

25 A No, I'm not. 

26 Q And none of the documents had you as a person that they 

27 were sent to; they didn't list you as the person who they were 

28 initially sent to; is that correct? 
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1 A Correct. 
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2 Q Okay. Now — 

3 A Urn — excuse me. I have seen my name actually in a 

4 number of the documents. 

5 Q Did you run a search for your name? 

6 A Yes. 

7 Q That's how you found it? 

8 A Yes. 

9 Q Because you didn't review the whole — you said you had a 

10 roomful of documents bigger than this room? 

11 A Yes. 

12 Q How many of those documents did you read? 

13 A How many have I read — 

14 Q Yeah. 

15 A — of those documents? 

16 Q Yeah. 

17 A These are the ones from the Council for Tobacco Research 

18 and Institute files? 

19 Q Yes. 

20 A I've read about 10,000 of those so far. 

21 Q How many documents are there? 

22 A 23 million pages. 

23 Q What percentage of the documents have you read? 

24 A Uh, it's hard to give an actual percentage. I can't give 

25 you a percentage. It's a fraction, a tiny fraction actually of 

26 the full set when you're talking about 33 million pages of 

27 material. I'm a speed reader but not that quick. 

28 Q And have you read every page of those documents that 

2914 

2915 

1 you've just referred to? 

2 A Yeah. When I get the documents I read them. I have them 

3 in my briefcase. I study them during the day. I bring them 

4 home at night. I've literally been immersed in these documents 

5 over the last five years. 

6 Q So for all of those documents that you just referred to, 

7 you have read every page? 

8 A 10,000. I've, you know, skimmed some. Some are 

9 memorandums. Some are cover, you know, memos to reports. But, 

10 yeah, I've made a very close study where I read the documents 

11 is when I'm writing the papers that I produce from them, after 

12 I've gotten a collection. And then I carefully read them and 

13 usually have other people read them as well. 

14 Q All right. You have other people read some documents? 

15 A Yes. 

16 Q And you've skimmed some documents and read others? 

17 A Thousands. 

18 Q You've skimmed some and read others? 

19 A I've read tens of thousands of these documents. 

20 Q You've skimmed some and read others? 

21 A Yeah. 

22 Q Doctor, you are listed as a — on the Project Advisory 

23 Committee of a recent grant. I believe that the person who 

24 proposed the grant was Dr. Davis. 

25 A Yes. 

26 Q You're familiar with that? 

27 A Yes, I am. 

28 Q And you recall that you were a member of the Project 

2915 

2916 

1 Advisory Committee? 

2 A Was and am a member of that committee. 

3 Q All right. 

4 MR. GROSSMAN: Mr. Paul, I'm going to refer to page three 
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5 


of the document that I presented you when you were away. I'm 

6 going to put this on the Elmo. 

7 MR. PAUL: Well, I'm not sure that it needs to be in 

8 front of the jury at this point. I mean it's not — it's not 

9 Dr. Cummings' document. 

10 THE COURT: Okay. Just proceed with the examination. 

11 Don't display it to the jury at this time, please. 

12 MR. GROSSMAN: Excuse me? 

13 THE COURT: Do not display that to the jury. 

14 MR. GROSSMAN: Okay. 

15 Q (By MR. GROSSMAN) Doctor, you're familiar with the grant 

16 proposal? 

17 A Which grant proposal are you speaking? 

18 Q Are you familiar with the project of the Analysis of 

19 Tobacco Depositions and Trial Testimony? 

20 A Yes. 

21 Q And, indeed, you've been questioned about it before? 

22 A In deposition. Yes, I have. 

23 Q The — the grant has a section entitled. Background and 

24 Significance. You're familiar with that? 

25 A It's been a while since I read Dr. Davis' grant. 

26 MR. GROSSMAN: Your Honor, may I approach and hand a copy 

27 of this to the witness? 

28 THE COURT: Yes. 

2916 

2917 

1 Q (By MR. GROSSMAN) Dr. Cummings, I'd like to address your 

2 attention, if I may, to page three. 

3 It says, if you look in the beginning: As the NCI's 

4 program announcement points out. 

5 Quote: The documents contain information about the 

6 health consequences of tobacco use, cigarette design, tobacco 

7 marketing to particular demographic groups, including youth, 

8 the determinates of tobacco use, etcetera. 

9 And then it says at the beginning of the next paragraph: 

10 As important as these documents are, their value is 

11 diminished somewhat because of several factors. 

12 Do you see that? 

13 A Yes. 

14 Q And you see the first one is that many documents are old? 

15 A That's what it says. 

16 Q And you agree that many documents are old? 

17 A Yes, in some ways that's one of the values of the 

18 documents. 

19 Q It says: The authorship of some of the documents is not 

20 known. 

21 A That's true. 

22 Q And — it says: It may be unclear whether the views 

23 expressed in some documents represent official company policy. 

24 A Yes. 

25 Q And it's fair to say that that still remains the case 

26 with some of the documents you've reviewed as part of your 

27 review of internal company documents, isn't it? 

28 A Correct. It's one of the reasons you have to do a 

2917 

2918 

1 comprehensive analysis as I've undertaken, to see whether 

2 there's consistency in the questions that you're looking at. 

3 Like marketing to youth, for example. 

4 Q Well, it remains true, does it — isn't it, that some of 

5 the documents that you've reviewed, and indeed documents that 

6 you've selected as exhibits for use at various trials, are — 

7 have a respect that it's unclear whether the views expressed in 
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8 them represent official company policy? 

9 A Uh, that's correct. 

10 Q Okay. Now, the next bullet point here is: It may be 

11 unclear whether the actions recommended in some documents were 

12 actually carried out by the companies. 

13 A That's right. 

14 Q And that's correct. Isn't It? 

15 A Yes. 

16 Q And It says: Many of the documents lack context. 

17 And that's true, isn't it? 

18 A Yes, it is. 

19 Q And finally it says: The document depositories are so 

20 large that it's difficult to identify the most important 

21 material in them. 

22 Do you see that? 

23 A It is a large collection which is why we spent a lot of 

24 time building the infrastructure to assist people in searching 

25 the documents so they can create interpretable collections out 

26 of the mass of material, yes. 

27 Q Let's turn to page ten if we could. 

28 Do you see that lists the Project Advisory Committee? 

2918 

2919 

1 A Yes. 

2 Q And you're a member of that Project Advisory Committee? 

3 A Yes, I am. 

4 Q Another person who's listed as being a member of the 

5 Project Advisory Committee is Madelyn Chaber, JD? 

6 A Yes. 

7 Q She's a lawyer who sues cigarette companies? 

8 A Yes. 

9 Q A colleague of Mr. Brown? 

10 A Yes. 

11 Q Another one listed is Pat Coughlin of the Milberg, Weiss 

12 law firm? 

13 A Yes. 

14 Q He's another lawyer who sues cigarette companies? 

15 A He has. 

16 Q With a financial interest in this litigation, not this 

17 particular case but in the litigation? 

18 A I have no idea if he has a financial interest in it or 

19 not. 

20 Q Next is Ann Ritter, one other on the next page, and the 

21 law offices of Mess, Motley? 

22 A Yes. 

23 Q And you know that that firm has a financial interest, 

24 don't you? 

25 MR. PAUL: In what? I'm sorry. Financial interest in 

26 what? 

27 MR. GROSSMAN: In litigation against cigarette companies, 

28 not this case. Not our case. 

2919 

2920 

1 THE WITNESS: Well, they have sued tobacco companies and 

2 they've been compensated for their time and effort for their 

3 efforts suing tobacco companies, yes. 

4 Q (By MR. GROSSMAN) Robins, Kaplan is representative 

5 invited. They're another law firm that has sued cigarette 

6 companies? 

7 A Where do you see that? 

8 Q Under Ann Ritter. 

9 A Oh, representative, yeah. Yes. 

10 Q Norwood S. Wilner, Woody Wilner. He's a plaintiff's 
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11 lawyer who has represented — who has brought suits against 

12 cigarette companies? 

13 A That's correct. 

14 Q And Charles S. Tauman, another lawyer who has brought 

15 suits against cigarette companies? 

16 A That's right. 

17 Q And several of the other people on here such as yourself 

18 are people who have served as paid witnesses in litigation 

19 against cigarette companies; is that correct? 

20 A Yes, paid and unpaid. I've done both. 

21 Q And, Doctor, another person who is listed on here was 

22 mentioned in your direct testimony earlier and that's Richard 

23 Daynard? 

24 A Yes. 

25 Q And he is not only a lawyer who has sued cigarette 

26 companies but who sponsors a project for suits against 

27 cigarette companies; is that correct? 

28 A I'm not familiar with if he's actually sued cigarette 

2920 

2921 

1 companies, but he's a law professor and he has a project on the 

2 topic of tobacco litigation. 

3 Q All right. Now, you spoke of a 1997 grant that you 

4 received and a 2000 grant that you received? 

5 A That's right. 

6 Q You were a paid expert witness at the time both of those 

7 were received; is that correct? 

8 A Yes, I was. 

9 Q Always on behalf of plaintiffs against cigarette 

10 companies; is that correct? 

11 A Uh, defendants have never asked me to represent them or 

12 testify on their behalf. 

13 Q You have — the only kinds of cases in which you have 

14 ever testified are cigarette cases, and that's against 

15 cigarette companies; is that correct? 

16 A No. 

17 Q Except for the child custody case which we can come to 

18 later. 

19 A It was a child custody case on secondhand smoke. 

20 Q Yeah. And you said that — in that case since you 

21 brought it up, you said in that case that one of the parents 

22 shouldn't be given — 

23 MR. PAUL: Your Honor, this is not — this is not voir 

24 dire. This is cross-examination. 

25 MR. GROSSMAN: Well, okay. I'll reserve that for 

26 cross-examination. 

27 Q (By MR. GROSSMAN) Now, Dr. Cummings, let's turn to the 

28 taxonomy that you've had for these documents. 

2921 

2922 

1 A Sure. 

2 Q What's a taxonomy? 

3 A A list or a catalog. 

4 Q And you've hired researchers, students to work with the 

5 taxonomy? 

6 A I've hired masters, trained librarians. I've hired 

7 students. I've hired political scientists. Some people 

8 have — almost everybody has a college degree. The students 

9 that we have for the most part are graduate students. 

10 Q And what they do is they've got a list of subject areas 

11 that are of interest to you, and they review the documents and 

12 decide what subject area the document fits in. 

13 A Uh, yes. 


http://legacy.library.ucsfedMid/t^(|e©aQO/pdfndustrydocuments.ucsf.edu/docs/smxd0001 



14 Q That's their job. 

15 A Like a librarian, in order to, you know, basically create 

16 a catalog you need to have a — basically a list that — so you 

17 can categorize things in certain groups, like smoking and 

18 health, cancer, youth marketing. So there are a variety of 

19 lists that we've created for that cataloging purposes. 

20 Q And you have created the list of items that you want 

21 these things categorized, by and these people determine which 

22 pigeon hole to put each document in? 

23 A No. 

24 Q You have helped to create the list? 

25 A I certainly have helped to create the list. It's — 

26 because there are other investigators working, it makes sense 

27 to have some standardization in this process. So we've 

28 actually created a standard dictionary, or taxonomy, for 

2922 

2923 

1 cataloging the documents across multiple different research 

2 organizations. And actually our group started that. Other 

3 groups have joined. We brought them into the process. So 

4 there are probably 20 or 30 researchers around the world using 

5 the same taxonomy or cataloging index that we've developed. 

6 Q By the way, when you refer to research organizations 

7 you're referring in large part to anti-cigarette advocacy 

8 groups; is that correct? 

9 A No. 

10 Q Some of them are? 

11 A Perhaps some of them are. Mostly they're universities, 

12 medical centers. 

13 Q Now, when you use the taxonomy the documents are 

14 categorized? 

15 A Yeah. 

16 Q And then you can look up documents in a specific area 

17 because they've been categorized that way? 

18 A Well, it allows you to do key word searches to basically 

19 identify the relevant topics you might be interested in, and so 

20 it facilitates the search through the very large pool of 

21 documents you have so you can cull it down to a smaller 

22 category. 


23 

Q 

Now, Doctor you're — you're at Roswell Park which 

has a 

24 

big 

medical library, doesn't it? 


25 

A 

It's not a big one. 


26 

Q 

It's got a medical library? 


27 

A 

Yes, it does. 


28 

Q 

And you have access to that library, don't you? 

2923 




2924 

1 

A 

Yes, I do. 


2 

Q 

And you could look up anything you want. 


3 

A 

Well, I can look up what they have available to look up. 

4 

Q 

Yes. 


5 

A 

Yes. 


6 

Q 

Yes. 


7 


And, for example, if you were interested in knowing 

the 

8 

difference in appearance on a slide between say acinar and 

9 

papillary adenocarcinoma, there are ways that you could look 

10 

that 

up in your library; is that correct? 


11 


MR. PAUL: Your Honor, I don't understand where we' 

re 

12 

going. This is cross-examination, not voir dire. 


13 


MR. GROSSMAN: It's two more questions on this. 


14 


THE COURT: All right. Two more questions. 


15 

Q 

(By MR. GROSSMAN) You could look that up, couldn't 

you? 

16 

A 

Yes, you could. 
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17 Q And there are catalogs that you would pursue in order to 

18 find out where you could find those pictures and how you could 

19 compare them; is that correct? 

20 A Yes. 

21 Q But if you wanted to know the difference between acinar 

22 and papillary carcinoma as they appeared on a slide, you would 

23 go to a pathologist who is an expert in that field. 

24 MR. PAUL: Your Honor, again, this is not voir dire. 

25 This is cross-examination of the witness. And he said he had 

26 two more questions and that's three. 

27 THE COURT: Sustain. Sustain. 

28 Q (By MR. GROSSMAN) I have two more very brief areas, 

2924 

2925 


1 Dr. Cummings. 

2 You're not an expert in child development; isn't that 

3 correct? 

4 A Uh, other than raising three kids and doing a lot of work 

5 in smoking prevention, so I do a lot of work with young people, 

6 I don't have academic training in child development. 

7 Q You don't have academic training in child psychology? 

8 A Well, not entirely. I mean I took many psychology 

9 courses in order to be trained as a school teacher. It was my 


10 

undergraduate degree. I took a number of courses in 

the area 

11 

of 

childhood development and childhood education, so 

I do have 

12 

academic training. I don't have a formal degree in 

child 

13 

psychology. 


14 

Q 

You don't hold yourself out to your peers as a 

child 

15 

psychologist; is that correct? 


16 

A 

No, I don't. 


17 

Q 

There's a field of study called ethics. 


18 

A 

Yes. 


19 

Q 

And you don't hold yourself out to be an expert in 

20 

ethics? 


21 

A 

Uh, no. 


22 

Q 

And by the way, you've never attended business 

school? 

23 

A 

No, I haven't. 


24 

Q 

Okay. And you've never taught any courses in 

business 

25 

ethics at any accredited university? 


26 

A 

No, I haven't. 


27 


MR. GROSSMAN: I have no further questions. 


28 


THE COURT: Miss Fey. 

2925 




2926 

1 


MS. FEY: Thank you, your Honor. 


2 


MR. GROSSMAN: Thank you. 


3 


No further questions on the voir dire. 


4 


THE COURT: Okay. 


5 


MS. FEY: I'm getting some assistance moving the podium. 

6 


MR. GROSSMAN: Oh. 


7 


MS. FEY: That's fine. 


8 


MR. GROSSMAN: That's okay. 


9 


THE COURT: Thank you. 


10 


VOIR DIRE EXAMINATION 


11 

BY 

LAURA C. FEY, Attorney at Law, Counsel on behalf 

of the 

12 

Defendant PHILIP MORRIS INCORPORATED: 


13 

Q 

Good afternoon. Dr. Cummings. 


14 

A 

Good afternoon. 


15 

Q 

I just have a few questions for you. 


16 


You have no degree in adolescent psychology, do you? 

17 

A 

No. 


18 

Q 

And no degree in family psychology? 


19 

A 

No. 
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20 

21 

22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


Q You have no degree in sociology, the study of human 

behavior? 

A Sociology isn't the study of human behavior. I mean it's 

a study. I don't have a degree in sociology. I have a degree 
in health behavior, which is certainly a degree in health 
behavior or human behavior. 

Q So the answer to my question is no, you don't have a 

degree in sociology? 

A To that question the answer would be no. 

2926 

2927 

Q Okay. Thank you. 

You are not a lawyer? 

A I am not. 

Q You have no law degree? 

A Fortunately, no. 

Q So you've taken no law school classes in how corporations 

are organized? 

A No. 

Q And you've taken no law school classes in a corporation's 

duty to shareholders, have you? 

A No, I haven't. 

Q And you've taken no law school classes addressing the 

authority that an employee has to act for a corporation, have 
you? 

A No law school classes on that topic, no. 

Q And you've taken no law school classes on the authority 

that the CEO versus the board of directors has to act for a 
corporation? 

A No. 

Q And you have no business degree? 

A I don't. 

Q You have no degree in business communications? 

A I don't. 

Q No degree in communications generally? 

A Well, health behavior, certainly I have academic training 

in that area because it's an important aspect to try to 
understand how people behave, how they interpret things that 
they hear, how you communicate information, how you persuade 

2927 

2928 

people. That's certainly been part of my academic training. 

Q So — I understand that you have education and training 

in health behavior, but you have no degree in communications 
generally, do you? 

A I don't have a formal degree in communications. 

Q And you've had no college courses in linguistics, the 

study and nature of structure of language, have you? 

A No. 

Q And you've had no college courses in semantics, the study 

of the science of meaning of language forms? 

A No. 

Q And you've had no college level course courses in how to 

interpret words or language used in communication, have you? 

A Uh, yes, I have. 

Q What specific courses? 

A Well, I mentioned the health communications course that I 

took as a — for my Masters degree. I also took a course on 
basically how to run group processes and focus groups which 
both delved into the issues of both personal communications, 
body language and how that speaks to you. So, yeah, I mean 
that was part of the training that I received in my Masters 
degree. 
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23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Beyond these two courses that you mentioned, health 

communications and the interpretation — the course that 
involved the interpretation of body language, you've had no 
college level courses on how to interpret language or words 
used in communications, have you? 

A Well, certainly — I mean questionnaire design, a lot of 

2928 

2929 

my studies involved wording questions and how people will 
interpret those questions. I mean we spend a lot of time very 
carefully doing that basically so we make sure that we get 
accurate answers for people. 

MS. FEY: Your Honor, I move to strike as nonresponsive. 
THE COURT: Denied. Next question. 

Q (By MS. FEY) You've testified that you read a lot of 

company documents. 

A Yes. 

Q But you've never been involved in the day-to-day 

operation of the tobacco corporation, have you. Dr. Cummings? 

A No. I have not worked for a tobacco corporation. 

Q Nor have you worked for any other private corporation. 

A Well, Roswell Park was incorporated about four years ago, 

so actually I'm a vice president at Roswell Park. It went from 
a public to a public/private corporation, so they actually 
added the corporation. So in the sense that I sit on the 
management team for our institution, I'm on that corporation. 

I suspect if things go really bad I'm probably responsible in 
some ways to the other people that are on that management team. 
Q But you've never worked for any kind of product 

manufacturer, any corporation that manufactures a particular 
product, correct? 

A Well, cancer care, I hate to think of it as a product, 

but it's certainly something that we care a lot about, making 
sure it's the highest quality, the services and programs that 
we offer. But a commercial product I think is what you're 
talking about, and I haven't done that. 

2929 

2930 

Q Thank you. That was exactly what I was talking about. 

You've never conducted interviews of the CEOs of Reynolds 
and Philip Morris, have you? 

A No. 

Q And you've never conducted interviews of all the 

individuals who wrote the various documents that you've read, 
have you? 

A I've done interviews with some of the people who have 

written those documents. 

Q With all of them? 

A No, not all. 

Q With a vast majority of them? 

A With 33 million pages, I would say the answer to that is 

no. 

Q And you've never conducted interviews of the vast 

majority of individuals who received the documents that you 
intend to discuss, correct? 

A The same answer as before. I have interviewed some of 

them but not all, and not most. 

Q And not most? 

A Yes. 

Q And isn't it true that you've never even met a majority 

of the individuals who wrote the documents you reviewed? 

A That's true. 

Q So you have no personal knowledge of the reasons or the 
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26 motivations for the people who wrote the documents that you 

27 reviewed? 

28 A I wouldn't say that's entirely true. I mean it's true 

2930 

2931 

1 for some of the documents and maybe many of them. But for the 

2 documents that I have reviewed, I have talked to people who 

3 were either recipients, copied on documents or in fact were the 

4 authors of documents, and certainly that comes up in my 

5 conversations with those individuals. 

6 Q And I thought I understood your testimony to be that 

7 there were some people, a few people that you've talked to 

8 about the documents, but because there was such a wide array of 

9 documents you haven't spoken with the vast majority of people 

10 that wrote the documents or who received the documents. Is 

11 that accurate? 

12 A You're talking 33 million pages of material. So 

13 literally — I don't know — a hundred thousand. I don't know 

14 how many authors there are exactly. I've never done a count. 

15 But there's a lot of people who have gotten the to and from to 

16 these reports. There's no way I could interview all of them. 

17 But I have certainly interviewed some and certainly asked them 

18 about other documents and what they know of the documents and 

19 my interpretations of those documents. 

20 Q So the answer to my question is that you haven't 

21 interviewed and spoken with the majority of the people who 

22 wrote or received the documents, right? 

23 A That's true. 

24 Q Okay. In your review of these documents were there any 

25 words that you didn't know the meaning of without having to go 

26 to a dictionary? 

27 A Yes. There were words that were in the documents I would 

28 have to go to a dictionary for, yeah. 

2931 

2932 

1 MS. FEY: I have no further questions. Thank you, 

2 Dr. Cummings. 

3 THE COURT: Mr. Paul, anything more on this issue? 

4 MR. PAUL: Just a few questions, your Honor. 

5 THE COURT: All right. 

6 VOIR DIRE EXAMINATION 

7 BY GARY M. PAUL, Attorney at Law, Counsel on behalf of the 

8 Plaintiffs: 

9 Q Doctor, first, you were asked about a project being done 

10 by Dr. Ron Davis. Do you remember that? 

11 A Yes, I do. 

12 Q All right. If you turn to the first page of that 

13 document — well, before we get to that. You were asked. Are 

14 there a bunch of lawyers involved in the advisory committee? 

15 Do you remember that? 

16 A Yes. 

17 Q All right. If you turn to the first page of the 

18 document — actually, it's page number two. It has a section 

19 called "Specific Aims"? 

20 A Right. 

21 Q The very first sentence says: The project will analyze 

22 the transcripts of depositions and trial testimony for tobacco 

23 lawsuits filed in the United States during the 1990s. 

24 A That's right. 

25 Q So in other words, his project doesn't to have do with 

26 the documents, it has to do with trials that were tried in the 

27 United States, correct? 

28 A Correct. 
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2933 

1 Q Okay. And then when we go to the advisory committee — 

2 well, let me go then to page number three. Okay? 

3 Do you remember the sentence that Mr. Grossman read to 

4 you that starts: The documents contain information..., 

5 etcetera? 

6 A Yes. 

7 Q Let me read the entire sentence because we didn't hear 

8 the entire sentence. The sentence says: The documents contain 

9 information about the health consequences of tobacco use, 

10 cigarette design, tobacco marketing to particular demographic 

11 groups, including youth, the determinates of tobacco use, and 

12 how the industry has worked to undermine public health efforts 

13 that effectively reduce tobacco use. 

14 That's the entire sentence, isn't it? 

15 A Yes. 

16 Q Okay. Then if we go to page ten, you were asked about 

17 Madelyn Chaber, correct? 

18 A That's correct. 

19 Q She tried a case in the 1990s, right? 

20 A Yes. 

21 Q Okay. You were asked about the — let's see, Ann Ritter, 

22 the Mess, Motley firm. They were involved in tobacco 

23 litigation in the nineties. 

24 A Correct. 

25 Q As was Mr. Wilner. 

26 A Correct. 

27 Q As was Mr. Tauman? 

28 A Yes. 

2933 

2934 

1 Q Okay. So in other words, this — this study was about 

2 tobacco cases and these were people who tried tobacco cases, 

3 right? 

4 A Correct. 

5 Q Okay. Included on that committee, if you turn to page 

6 ten again, is Peter D. Jacobson, Ph.D? 

7 A Yes. 

8 Q Associate professor. School of Public Health, University 

9 of Michigan, an expert in tobacco control law and policy? 

10 A That's right. 

11 Q Okay. And when we turn to what it says about you, it 

12 says, K. Michael Cummings, Ph.D. It said you're a deputy 

13 editor of the journal Tobacco Control, and has served as an 

14 expert witness in several tobacco lawsuits. Is that true? 

15 A That's true. 

16 Q And has extensive experience in researching tobacco 

17 industry documents through his NCI-funded Youth Marketing 

18 Project. Is that also true? 

19 A That's true. 

20 Q They're representations from the NCI, correct? 

21 A Well, this is Dr. Davis' proposal submitted to the NCI. 

22 Q Right. Okay. 

23 Touch on another couple real quick questions. There are 

24 33 million pages. I think you talked about that, correct? 

25 A Yes. Probably more at this point. So it's about — it's 

26 over 33 million at this point. 

27 Q For what we're talking about today, you're here to talk 

28 about 40 documents, right? 
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1 A That's right. 
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2 MR. GROSSMAN: Objection, your Honor. May we approach? 

3 THE COURT: Yes. 

4 Please don't overhear us. 

5 (The following bench conference was then had.) 

6 MR. GROSSMAN: I object to the listing of the documents. 

7 It may be that the jury will hear none of these, and it is a 

8 matter pending before the Court. 

9 MR PAUL: You're the one who brought up the 33 million 

10 pages. 

11 MR. GROSSMAN: You brought up 40 documents. 

12 THE COURT: It's irrelevant at this point. 

13 (Bench conference concluded.) 

14 THE COURT: The question and answer are stricken. The 

15 jury is instructed to disregard it. 

16 Mr. Paul. 

17 MR. PAUL: Thank you, your Honor. 

18 Q (By MR. PAUL) Now, I just wanted to go into another 

19 quick area. One of the things that you did when you went 

20 through and analyzed these documents, I think you said that — 

21 did you look at these documents in a vacuum, or would you look 

22 at these documents over a group of documents in a given area? 

23 Do you follow what I'm saying? 

24 A I think so. I mean, first of all, I looked at — tried 

25 to create collections of documents. And then I looked at the 

26 documents in relationship to what was already available in the 

27 public published literature, that you could go out and — so 

28 the scientific literature that existed. So the documents were 

2935 

2936 

1 just another source of data to either support or refute 

2 hypotheses that could be tested with going out and doing your 

3 own studies. 

4 Ninety-five percent of science is looking at what other 

5 people have done, and this was a brand new source of 

6 information, a huge source of information not available before, 

7 and that's why I was very excited to do this research and I 

8 believe why I got grant funding to do it. 

9 Q Okay. You were asked about the people or talked about 

10 the people that were involved in helping you in doing this 

11 research. Did I understand you had historians assisting you 

12 too? 

13 A Yeah. One of the graduate students had a background in 

14 history, had a degree in history. 

15 Q Why was that important, if it was at all? 

16 A It wasn't critical to tell you the truth to — to our 

17 work, although I think it was important for the students I 

18 select to come work for me, often are interested in doing 

19 research based on the documents. It is a unique and novel set 

20 of new data, and so historians might be attracted to look at 

21 the documents since it is a useful archive of material. 

22 Q And finally these documents that you looked at, how did 

23 you determine whether or not the documents you were looking at 

24 were real documents? They were on — you described how they 

25 were on websites or — well, on websites generally is where you 

26 found them or in the archives. How did you determine that they 

27 were valid, real documents? 

28 A Well, there are two approaches that we've used. One, 
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1 they come for the most part off of the tobacco industry's own 

2 websites. So that's one approach. Secondly, we've looked at 

3 the documents electronically, in other words, the ones you can 

4 get off the web. 
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MR. GROSSMAN: Your Honor, may we approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

MR. GROSSMAN: The fact — 

MR. PAUL: Your Honor, I think it's appropriate that we 
just have lead counsel up here. I mean — 

THE COURT: Okay. That's what we've done so far. 

MR. PAUL: Ms. Alexander wouldn't mind coming up here 

too. 

MR. GROSSMAN: I'm the only one who is arguing. 

THE COURT: What's the concern? 

MR. GROSSMAN: The documents on the website are not just 
industry documents or documents of the company's themselves. 

THE COURT: What is the evidentiary objection? 

MR. GROSSMAN: The evidentiary objection is — 

THE COURT: Are we getting into the substance of things? 

MR. PAUL: I'm almost done, your Honor. That was my last 
question, just to make sure that he was dealing with valid 
documents. 

MR. GROSSMAN: I don't think that that's a matter that 
is before the jury certainly or it goes to his qualifications. 

THE COURT: I'm going to overrule the objection. The 
objection is overruled. 

MR. PAUL: Thank you, your Honor. 
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(Bench conference concluded.) 

THE COURT: Anything else? 

MR. PAUL: I don't know. Did I get an answer to that 
last question? I was just wondering. 

THE COURT: Just answer the question, please. 

THE WITNESS: Sure. The validity of the documents. One, 
they come off the industry's own websites electronically, so 
you download them. We've actually made the trip to Minnesota 
to verify the physical existence because there's actually a 
warehouse with the documents in Minnesota that has the 
documents. As I mentioned, some of the documents, I've had the 
opportunity to meet people who worked in the industry — 

THE COURT: Just respond to the question. 

THE WITNESS: — and I share those documents to validate 
that they are authentic. 

MR. PAUL: All right. Thank you. 

That's all I have, your Honor. 

THE COURT: Anything else, Mr. Grossman, at this point? 

MR. GROSSMAN: I think I have one question. 

VOIR DIRE EXAMINATION (continued) 

BY THEODORE M. GROSSMAN, Attorney at Law, Counsel on behalf of 
the Defendant R.J. REYNOLDS TOBACCO COMPANY: 

Q Dr. Cummings, you said that Dr. Davis wrote this 

proposal, it wasn't — it was not written by the government; is 
that correct? 

A That's right. 

Q And Dr. Davis is a — an expert on behalf of plaintiffs 

in many of these tobacco cases; is that correct? 
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A He is. 

MR. GROSSMAN: No further questions. 

THE COURT: Miss Fey. 

MS. FEY: Your Honor, I have no further questions. 

THE COURT: All right. 

MR. PAUL: Nothing further. 

THE COURT: We're going to recess for your purposes until 
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3:00 o'clock. So I hope you understand. Please don't discuss 
the case. 3:00 o'clock. 

(The following proceedings were then had in open court 
outside the presence of the jury.) 

THE COURT: Okay. You can step down. 

All right. At this stage I'm looking for your guidance, 
frankly. It seems to me the way to approach this is for 
Mr. Paul to identify one at a time the subject areas or topics 
for which this witness is being offered as an expert, and then 
I'll entertain the objections to those specific subject areas 
and consider your thoughts and we'll just kind of walk through 
this topic at a time. 

Are you ready to start on that? 

MR. PAUL: Sure, your Honor. 

THE COURT: Is that approach acceptable to Counsel? 

MR. GROSSMAN: Yes, it is, your Honor. 

If I can have just one minute to get my other documents 

out? 

THE COURT: We're not talking about the specific 
documents yet. We're just talking about — 

MR. PAUL: Sure. 
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THE COURT: — proposals to subject matter of expertise 
in which you intend to offer testimony — 

MR. PAUL: All right. 

THE COURT: — of this witness. Okay? 

MR. PAUL: I understand. 

THE COURT: All right. 

MR. GROSSMAN: And, your Honor, we would ask that the 
witness leave for this as we're discussing his qualifications. 

MR. PAUL: I may need to ask him a question. 

THE COURT: We may need to have some further foundation 
outside the presence of the jury. I'd like him to stay 
actually. 

MR. PAUL: Your Honor, the areas in which we anticipated 
Dr. Cummings testifying are his research into documents in 
essentially four separate areas. 

The first area deals with the Frank Statement and 
documents that dealt with the state of the knowledge of the 
tobacco companies at the time the Frank Statement was made, 
following the time that the Frank Statement was made, and the 
information that was being provided to the public following the 
Frank Statement, such as, denials about health risk, tobacco. 

So essentially he would indicate his process of going 
through and finding those documents and then would bring those 
documents to our attention. 

THE COURT: All right. I just want to clarify things, 
and I don't want to anticipate objections that are not stated 
yet. 

MR. PAUL: Sure. 
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THE COURT: But his testimony on this subject is just 
going to be essentially the identification of salient documents 
related to this subject matter, right? 

MR. PAUL: Right. 

THE COURT: Within this area. And he's not going to be 
testifying about his conclusions about that, is he? Or is he? 

MR. PAUL: Urn — 

THE COURT: In other words, he is — is it your intention 
to put on testimony from him as to what the defendants were 
thinking in terms of motivation or things of that kind? 
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11 MR. PAUL: Absolutely not. He is not — I am not going 

12 to bring him in here to be a substitute to say this is what the 

13 companies were thinking. 

14 His process would be to come in and say this was the 

15 information that was contained within the — this — these 

16 documents contained information touching on these subjects and 

17 these are the documents and these are the words in the 

18 documents. His job is not to interpret or put himself into the 

19 mind of the tobacco companies. I would imagine that's a 

20 province for the jury under any circumstances. 

21 THE COURT: So do I. 

22 MR. PAUL: Okay. 

23 THE COURT: Okay. So with respect to that limited area, 

24 Mr. Grossman. Do you have an objection to his testifying? 

25 MR. GROSSMAN: Yes, I do, your Honor. 

26 And I would object to it on three grounds. 

27 THE COURT: All right. 

28 MR. GROSSMAN: The first objection is that the 
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1 plaintiff — Dr. Cummings is not an expert in the area. 

2 What — what plaintiffs are talking about primarily with this 

3 is history insofar as the Frank Statement is concerned and — 

4 and subsequent documents. 

5 And the witness made clear that he's not a historian; he 

6 hasn't been trained as a historian; he's not a scientific 

7 historian or medical historian. He's — he's an advocate. 

8 The second is that I believe that — although I haven't 

9 seen the testimony as it would come in — it would invade the 

10 province of the jury; that this is not something that requires 

11 expert testimony. 

12 THE COURT: Well, I think we've already crossed that 

13 bridge just with my comments with Mr. Paul, but go ahead. 

14 MR. GROSSMAN: And the third is that the documents speak 

15 for themselves. Now, under the best evidence rule, if any of 

16 these documents come in — and we don't object to some of the 

17 documents, such as, the Frank Statement, to the admission of 

18 the documents; we object to the — to this witness' use with 

19 them — but if the documents come in, the best evidence of what 

20 the documents themselves say is the documents themselves. 

21 And there are plenty of things that the plaintiffs can do 

22 with those documents. They can publish them to the jury. They 

23 can argue them in closing argument. They can use them for 

24 cross-examination in all likelihood with the company witnesses 

25 who are going to take the stand. As to some of the documents, 

26 I know that they have a former PM witness. I don't know what 

27 plans they have for using any of those documents with him, and 

28 we'll cross that bridge when we get to it. 

2942 

2943 

1 But — but this is not an appropriate witness to serve as 

2 a conduit for argument as to those documents or for a conduit 

3 for those documents at all. Especially considering that many 

4 of these documents are not in controversy, that is, they would 

5 go before the jury anyway. 

6 I'd add also that on state of the art, the plaintiffs 

7 took a very extended deposition of Sir Richard Doll. Dr. Doll 

8 was, as your Honor probably heard in the opening statements, a 

9 researcher who did his first smoking and health research in 

10 1950. The deposition on that, which will be shown to the jury, 

11 the plaintiffs have promised it, lasted well over a day. It's 

12 being pared down as both sides make designations. 

13 That's almost entirely on state of the art, and it 
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14 discusses the Frank Statement in detail and later 

15 correspondence in detail. And this witness would be nothing 

16 but cumulative in dealing with that issue, nor does he have 

17 anywhere near the expertise that Dr. Doll has, their own 

18 witness, on those issues. 

19 THE COURT: Miss Fey. 

20 MS. FEY: Your Honor, the only thing that I have to add 

21 is, you know, based upon plaintiffs' counsel's statement 

22 that — that the witness' area of testimony concerning the 

23 documents is basically to say. These are the documents and 

24 these are the words of the documents, I strongly feel that that 

25 speaks for itself. And this is something that the jurors could 

26 — they could read the documents, they can understand them for 

27 themselves. And if he's not interpreting the documents, which 

28 he's not, it does seem to me to invade the province of the 
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1 jury. 

2 THE COURT: Okay. This objection is overruled. 

3 Proceed with the next area. 

4 These objections collectively are overruled. 

5 MR. PAUL: Would your Honor like me to read off the 

6 exhibit numbers in each category or do we just — 

7 THE COURT: Well, that's the next step. 

8 MR. PAUL: Okay. 

9 THE COURT: I mean we haven't — I'm assuming that if 

10 there are documents that would come within this they are going 

11 to be ultimately admissible. That's not to say I'm admitting 

12 the documents because I don't know even know what they are, 

13 with exception of the Frank Statement. We'll have to address 

14 those one at a time, if necessary. 

15 But in — generally in terms of the testimony that you're 

16 proposing through this witness seems to me — to the extent 

17 that it does require expert opinion testimony, I'm exercising 

18 my discretion. Viewing what he said, I think he's sufficiently 

19 expert to testify to this in its limited way. 

20 MR. PAUL: The second major area that he would get into, 

21 your Honor, is the subject of youth smoking. In particular, 

22 the — dealing first with the fact that the tobacco companies 

23 set up a code for themselves in 1964 on — that they published 

24 to the public on how to handle the subject of youth smoking. 

25 And as he's indicated already, he has done papers on this 

26 subject searching the documents to find out documents that 

27 relate to that subject and how the tobacco companies in fact 

28 responded internally with their documents and ads, etcetera, to 
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1 respond to that subject. 

2 So that would be the next area that he has been asked to 

3 pull documents that deal with what the tobacco companies did to 

4 target youth smokers. Let me just give you a couple of 

5 examples. 

6 We — we heard a lot during opening statements about how 

7 the tobacco companies take great care about the health of the 

8 public, etcetera, when the documents demonstrate that the 

9 tobacco companies for years have been doing polls and studies 

10 about children, how early they start smoking, how their product 

11 was selling to children, how to attract children to get into 

12 the subject of smoking. 

13 So on the one side while they're saying they didn't want 

14 children smoking, there are a number of documents, internal 

15 documents, where they talk about getting kids hooked, getting 

16 them on to cigarettes and keeping them on cigarettes, as I 
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17 indicated in my opening statement, because they knew that this 

18 was the source of new smokers for them. 

19 And there are a number of documents that touch upon — on 

20 this area. And I might as well touch on it right now because 

21 we've had a motion in limine on this subject and I couldn't get 

22 into youth smoking beyond 1968, and I abided by the Court's — 

23 because that's when Mr. Lucier turned 18. And of course during 

24 opening statement I did abide by that. 

25 It is my intention to request the Court on the fraud and 

26 the continuing conduct of these defendants to demonstrate to 

27 this jury how reprehensible these acts of these defendants are 

28 to be targeting children at the time that Mr. Lucier was 
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1 smoking and children now. 

2 It's no different than if Pinto continued to put out 

3 their cars for years to come. Mr. Grimshaw (phonetic) only got 

4 burned once in his car. But to show that they were doing this 

5 over and over, addicting children to their product, and to 

6 allow children to — to be basically swept in to this habit 

7 that's going to kill them, or a large percent of them, half of 

8 them, before their years are over is information that needs to 

9 get to this jury on the issue of the fraud, punitive damages, 

10 and the reprehensible conduct of these companies. 

11 So that would be the second area, your Honor. 

12 THE COURT: Okay. Let's just take this one step at a 

13 time. 

14 What kinds of conclusions is he going to express, if any 

15 in this testimony? I don't want to get into the post-1968 part 

16 of it, but is he going to be exercising a similar role with 

17 respect to this testimony as he is with respect to the initial 

18 testimony regarding the Frank Statement — 

19 MR. PAUL: He is. 

20 THE COURT: — or is he going to in addition offer his 

21 conclusions as to what the knowledge and thinking was? 

22 MR. PAUL: He'd be more than willing to offer his 

23 conclusions. On the other hand, I understand that it is the 

24 jury's province to interpret these documents and what they mean 

25 in the broad scale. He will be bringing forth documents that 

26 touch on youth smoking. From the standpoint of his 

27 conclusions, it will be nothing more than I found this document 

28 that I believe touches on the subject. 

2946 

2947 

1 THE COURT: Okay. 

2 MR. PAUL: And then the jury would be the one that would 

3 have to determine what import, if any, to give to that 

4 document. 

5 THE COURT: Let's take up the second part of this. 

6 And I don't want to anticipate objections, I don't like 

7 to create objections where none already exist, but I think 

8 we've kind of been over this to a certain extent in any event. 

9 So I'm just going to express some of my concerns about this 

10 testimony, that is, the testimony subsequent to Mr. Lucier's 

11 becoming an adult, and this issue of fraud and punitive 

12 damages. 

13 If punitive damages are to be imposed it has to be based 

14 upon the conduct on which liability is based. And if this is 

15 not going to serve as the basis for liability, it seems to me 

16 that there should be some concern about a jury's using this 

17 conduct as a basis of the imposition of punitive damages. 

18 Furthermore, when we originally discussed this in the in 

19 limine hearings, my distinct recollection is that the relevance 
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20 that was offered — and you can correct me because I don't have 

21 a perfect memory — relevance offered at that time was that 

22 this just confirms — the fact that it occurred after he was 18 

23 is just corroboration for the fact that it occurred before he 

24 was 18. It's very limited relevance in my view, and that's one 

25 of the reasons why I exercised the discretion with respect to 

26 that in limine determination. 

27 The other aspect of this is the fraud. Again, I have — 

28 we have to look at the nexus between the conduct, causation, as 
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1 to the plaintiff. And it seems to me that that, again, in the 

2 terms of this specific narrow topic, is of very limited 

3 probative value, and certainly it's going to have a significant 

4 potential effect on the jury. So maybe you can just kind of — 

5 MR. PAUL: Sure. 

6 THE COURT: That's — comment on that if you would. 

7 MR. PAUL: Okay. If in fact I narrowed myself to the 

8 extent that the Court indicates — and I'm certainly not 

9 questioning the Court's memory of our discussion that day, 

10 because it was inadvertent. I think we've sort of made an 

11 argument that we always believed that continuing conduct was a 

12 relevant issue on the subject of punitive damages in a fraud 

13 cause of action. 

14 The nexus — I've tried as best I can to try to give 

15 examples, and the best example that I could come up with the 

16 Pinto situation. Mr. Grimshaw (phonetic) was injured in one 

17 accident. The only way that the issue becomes relevant is 

18 whether or not there was conduct above and beyond what occurred 

19 in his one situation. It was the general outrageous conduct, 

20 the failure to take into consideration the public good, the 

21 reprehensibility of the acts, the vile nature of the acts, all 

22 of these are relevant issues as to these defendants' actions. 

23 The fact that they — they sucked in youth before 

24 Mr. Lucier turned 18 but continued to use the same conduct to 

25 hook other kids afterwards is relevant more — more than just 

26 to Mr. Lucier. The issue here is whether or not these 

27 companies were acting in general, outrageously attacking the 

28 public in general, and that's relevant to this jury. 
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1 How else do they determine reprehensibility in their 

2 conduct, or whether it's vile, or that it's outrageous, or that 

3 it was done with malice, or it's — it's oppressive? 

4 All of these are issues on punitive damages. 

5 THE COURT: But you're going to put all that evidence in 

6 as it related to what transpired until he was 18, right? 

7 MR. PAUL: Well, yeah. But let me — let me give the 

8 Court another example. 

9 Goodyear tires. Firestone tires. They come apart. The 

10 fact that Mr. Jones gets — becomes a quadriplegic because his 

11 tire comes apart doesn't mean that at a trial you don't put in 

12 the fact that they knew the damages and didn't recall them. 

13 THE COURT: At the time that they sold the tire to the — 

14 MR. PAUL: And afterwards. That they've never done it. 

15 You stand in front of a jury and say to this day they've never 

16 recalled those tires. That's relevant on the issue of their 

17 actions. It's continuing conduct. And it goes to the issue of 

18 punitive damages and the reprehensibility of their conduct. 

19 THE COURT: Do you have any authority you can help — 

20 that addresses that specific issue? Any cases or any kind 

21 of — 

22 MR. PAUL: Again, I could point the Court to our 
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23 opposition to the motion that was filed, the in limine motion 

24 that was filed on that subject. If the Court is looking for 

25 additional memo or case, I could try to do a little more 

26 research on it this afternoon and try to get another case to 

27 the Court. 

28 THE COURT: Okay. Let's hear from the other side here. 

2949 
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1 MR. GROSSMAN: Yes, your Honor. 

2 Mr. Paul raised a number of different threads. 

3 First, we've already argued the motion in limine, and 

4 your Honor is familiar with our arguments in general. But your 

5 Honor is absolutely right, that if there is reprehensible 

6 conduct that the plaintiffs are alleging it has to be to 

7 Mr. Lucier. And for the plaintiffs to make ad hominem remarks 

8 about the defendants at other periods of time dealing with 

9 other people would be extraordinarily prejudicial. It's 

10 neither relevant under section 350 or under 352 that we think 

11 it could come in given the extraordinary prejudice. 

12 As your Honor has noted, this is a hot button issue. 

13 It's a hot button issue for everybody. Hot button issue for 

14 every parent. It's a hot button issue for, I assume, everyone 

15 in this room. And plaintiffs know that. That's why they want 

16 to get it in even though it has nothing to do with Mr. Lucier. 

17 And as to the role of the witness, as I understand it, 

18 the plaintiffs have not made it clear whether the witness would 

19 take the stand to give basically a closing argument. Mr. Paul 

20 said he would want to show how the tobacco companies responded 

21 internally, and I guess that would be to divine that from the 

22 documents. 

23 And, secondly, to have the witness discuss what the 

24 companies did to target youth. If the witness were on one hand 

25 drawing conclusions of that kind, it would invade the province 

26 of the jury and would be beyond his expertise. 

27 And, secondly, if the witness were to simply recite from 

28 the documents with the patent of being an expert, it would 
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1 create a prejudicial situation for us, giving an implication to 

2 the reason of the documents that was different from the 

3 documents themselves. 

4 This is an area of extraordinary prejudice, of 

5 extraordinary sensitivity for all the jurors as we covered in 

6 voir dire. Your Honor heard, as we all did, how many of these 

7 jurors expressed outrage at the idea of their children possibly 

8 smoking. Now, one juror has had such tremendous problems with 

9 her daughter who smokes, 25 year old daughter who started 

10 smoking in her teens. Everyone here, with the jury out of the 

11 room, knows how sensitive this issue is. 

12 And if the plaintiffs have evidence that they can put in 

13 about Mr. Lucier having relied upon what they allege to be 

14 fraudulent statements, they certainly can get that in in this 

15 trial. If they have evidence that Mr. Lucier smoked because of 

16 what they say was fraudulent advertising, or fraudulent youth 

17 marketing, they can get that in in this trial. 

18 They have to show reliance by Mr. Lucier. They have to 

19 show a nexus between what they claim — between the fraud that 

20 they claim — and Mr. Lucier's own conduct. And they have to 

21 show it for punitive damages too. 

22 As far as Goodyear is concerned, and Pinto, this case 

23 isn't about a recall. The Federal Government has already 

24 decided that cigarettes ought to be sold; that they're a legal 

25 product. This isn't about a product that continued to be 
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26 marketed improperly. There's no claim of that. The plaintiffs 

27 have already argued that to the jury, both in voir dire and 

28 opening. That's no issue at all. 
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1 This case has defined rules; it has defined pleadings. 

2 Your Honor is very well familiar with all of those. Your Honor 

3 is also familiar with the arguments that we made regarding the 

4 1968 cutoff period when Mr. Lucier was no longer a youth. I 

5 think your Honor's comments to Mr. Paul were appropriate and 

6 your Honor understands the motion we filed, and the motion in 

7 limine that was granted. 

8 And this — if what plaintiff wants to do were allowed 

9 now, it would drive a truck through this case. 

10 THE COURT: Miss Fey. 

11 MS. FEY: Your Honor, I agree with Mr. Grossman's 

12 comments. 

13 The other issue I'd like to raise is that under 352, this 

14 would result in a significant time-consuming matter. There are 

15 a number of documents that they've listed post-68 that we would 

16 need to then take on, turning this into a trial about 

17 conduct — I'm sorry — post-68, turning this trial into a 

18 trial about conduct that wasn't even relevant to the 

19 plaintiff. 

20 This isn't a class action. It's not a suit by the State 

21 of California. It's a suit by Mr. Lucier and it — and at the 

22 age of 18 was 1968, and so anything post then should not be 

23 admissible. 

24 THE COURT: Mr. Paul. 

25 MR. PAUL: Your Honor, if I can give you another 

26 example. 

27 The "let 'em burn" letter in Grimshaw (phonetic), if that 

28 letter were written, that would cost two dollars and fifty 
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1 cents to fix these cars after Mr. Grimshaw's (phonetic) 

2 accident, there is no question that would have been admissible 

3 at the time of trial to show their despicable conduct. 

4 The hot button issue that Mr. Grossman talks about, it's 

5 not hot button. What they're worried about is that they know 

6 that they targeted children. They targeted them before 

7 Mr. Lucier, and they know these documents show that they 

8 targeted them after Mr. Lucier. 

9 That is despicable conduct and it's at least admissible 

10 to demonstrate the nexus that they did it before because they 

11 did it afterwards. We have documents that indicate that they 

12 did it before. There are documents that they continue to do 

13 it. It is despicable conduct. 

14 And to allow these defendants off the hook because he 

15 turned 18, this is a continuing message that was being put out 

16 to Mr. Lucier and to every other person in this country that 

17 was underage. It was despicable and they know it. And that's 

18 what they fear. It's not the issue of hot button, and it's not 

19 352. What they're scared about is that this jury will see what 

20 they did to the people in this country. 

21 That's why these documents are so important. That is why 

22 they're fighting every one of these documents. That's why 

23 these documents were ordered released, so that the public knows 

24 what is going on. This is a court of law and a court of 

25 evidence. And this jury has — and I know the Court knows 

26 that. I don't think that was any surprise to the Court. 

27 THE COURT: Really? 

28 MR. PAUL: I'm glad I could add a little bit of levity. 
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1 I was getting — this is obviously a very hot subject for me 

2 too, a hot button subject with me because I believe this jury 

3 is entitled to know what these companies do. And it goes to 

4 the fraud. It goes to the punitive damages in this case, your 

5 Honor. 

6 THE COURT: Okay. And I have to follow law and that's 

7 why I'm — that's what I'm doing. And so this motion as — I 

8 mean I think he's qualified to testify on the subject of youth 

9 smoking. I think some of the issues we have discussed are the 

10 same matters we discussed with respect to the prior testimony. 

11 So I'll exercise my discretion to permit this testimony, except 

12 any testimony after 1968. 

13 You're not going to finish this afternoon. If you have 

14 some authority you want me to consider with respect to that 

15 specific part of it, submit that. We'll have limited argument 

16 in the morning on that. But provisionally, I'm going to 

17 maintain the limine order with respect to this. 

18 We're going to take a short break now. 

19 How many other subjects do we have to go into? 

20 MR. PAUL: Two. 

21 THE COURT: That's it? 

22 MR. PAUL: That's it. 

23 THE COURT: Two? That's going to be the scope of his 

24 testimony? 

25 MS. ALEXANDER: Two more. 

26 MR. PAUL: Two more subjects. 

27 THE COURT: Okay. 

28 MR. PAUL: I mean there are a number of documents in each 
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1 subject. Excuse me for not standing up. But there are two 

2 more general areas that we're going to cover. 

3 THE COURT: Okay. Why don't you just give us a preview 

4 of those before the break. 

5 MR. PAUL: Okay. The preview of those are that — I got 

6 some of my things out of order here. 

7 MR. GROSSMAN: Your Honor, while Mr. Paul is doing that, 

8 could I just ask that if anything is submitted for the Court 

9 tomorrow morning we'd be given a copy in advance? 

10 THE COURT: If it's a citation or something, let's share 

11 it. 

12 MR. PAUL: Sure. 

13 THE COURT: These analogies are not really that helpful, 

14 frankly. It's like comparing rulings. But I'm not going to 

15 limit your argument too much. 

16 Let's go into the other subjects. 

17 MR. PAUL: I can get into comparing rulings if your Honor 

18 wants me to. 

19 THE COURT: We're not doing that. 

20 MR. PAUL: I can go through a few judges here in 

21 California. 

22 The other areas deal with the TIRC and CTR, Council on 

23 Tobacco Research, and the committee — the Tobacco Institute 

24 (sic) Research Committee, excuse me. These were the front 

25 groups that were set up by the tobacco companies. 

26 There are a number of documents that deal with the area 

27 of special projects and what was being done to actually 

28 investigate health hazards, etcetera, under the auspices — 
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1 these were the groups were supposed to be determining, were set 
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2 up allegedly to do research, to find out what the real truth 

3 was about the health aspects of cigarette smoking. 

4 They were set up by the tobacco companies. There's no 

5 question about that. They were trade associations, or "front 

6 groups" is a term that I use. There are a number of documents 

7 that demonstrate that they were set up to do research, but 

8 really they weren't. Any special projects — they talked about 

9 special projects, but none of them were really for the purpose 

10 trying to find out the real health effects of smoking 

11 cigarettes. And basically what you'll see from these documents 

12 is that they were basically being run by lawyers. Lawyers 

13 would come in — 

14 THE COURT: Really, I just want to identify the subjects. 

15 We need a break here. 

16 MR. PAUL: Okay. That's the third subject. 

17 And the fourth subject is going to cause a little bit of 

18 controversy, but it has to do with — what we've termed before 

19 and the reason that you got a motion on it — nicotine gum. 

20 But the big — there's a bigger issue here. The bigger issue 

21 in the area of nicotine gum is not that Mr. Lucier ever smoked 

22 (sic) nicotine gum, it's the actions of the tobacco company to 

23 stop people who were putting out an anti-smoking message. 

24 One of the documents, for example, September 6th, 1985, 

25 basically Dow went in and said to — Philip Morris went to Dow 

26 and said. Listen, if you continue to put out this cessation, 

27 this smoking cessation newsletter to doctors, we will cut your 

28 funding. We won't give you supplies anymore. 
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1 THE COURT: Okay. All right. 

2 MR. PAUL: So that's the fourth theory. 

3 THE COURT: All right. Those are — these are the areas 

4 where you're offering documents. But what about the general 

5 expertise that he's going to offer on various subject matters? 

6 Are those in dispute as well? I mean — right? Are they? 

7 MR. PAUL: What other areas are there? I thought that's 

8 what they were objecting to was his document work. 

9 THE COURT: Help me here, Mr. Grossman. 

10 MR. PAUL: I'm struggling with what the objection was 

11 too. I'm not sure. 

12 MR. GROSSMAN: Well, our objection was — given 

13 Dr. Cummings' deposition and statements as to what he planned 

14 to testify to in Court — his expertise to deal with things 

15 other than cessation and epidemiology. 

16 THE COURT: Okay. Well, you folks — we're going to take 

17 a break here for ten minutes, and you identify what those areas 

18 are that remain in dispute. Just subject matters of his 

19 expertise in addition to these documents, what we've discussed 

20 already, and the conceded areas where he has expertise that's 

21 not contested. There may be a few other areas that you can 

22 identify where there's a dispute as to whether or not there's 

23 sufficient qualifications. Identify those by the end of the 

24 break, and then we'll decide what to do with the jury. 

25 Right now we're going to take a ten-minute break. 

26 MR. BARRON: Your Honor, may I — I have one area of 

27 clarification? I was listening to your Honor's ruling, and 

28 you said he's qualified to testify as to youth marketing. I 
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1 understood that. But still the agreement or concession or 

2 ruling is that he's not going to go into testifying what his 

3 opinion is as to intent on the part of an author of a document 

4 or intent on the part of the company's as to that issue. 
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Is that correct? 

6 MR. PAUL: I think — and I'll certainly talk to 

7 Dr. Cummings when we have our break — but I think — I don't 

8 want to invade the jury's province, as I've indicated to the 

9 Court. 

10 THE COURT: Okay. 

11 MR. BARRON: I just wanted to clarify. Thank you. 

12 THE COURT: My impression was there was consistency with 

13 the type of testimony he was going to offer in both areas. 

14 Okay. 

15 MR. BARRON: Thank you. 

16 MR. GROSSMAN: Thank you, your Honor. 

17 (Recess.) 

18 (The following proceedings were then had in open court 

19 outside the presence of the jury.) 

20 THE COURT ATTENDANT: Please come to order. 

21 THE COURT: Okay. Where are we? 

22 MR. PAUL: I think we're copacetic, to use a term I used 

23 to use when I was very young. 

24 THE COURT: Okay. 

25 MR. PAUL: I think we're pretty much in agreement, 

26 right? 

27 MR. GROSSMAN: Well — 

28 MR. PAUL: There are no additional areas that I — I'm 
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1 going to get into these four areas. And ready to rock and 

2 roll. 

3 MR. GROSSMAN: If plaintiffs aren't going to go into any 

4 — beyond those four areas, we certainly won't. But we still 

5 have to address the two areas that Mr. Paul mentioned without 

6 argument — 

7 THE COURT: Okay. 

8 MR. GROSSMAN: — at the end of the last session. 

9 As to the TIRC and the CTR which Mr. Paul referred to as 

10 "front groups," my understanding from Mr. Paul is that the 

11 witness, as with the other subjects, will not give his spin to 

12 documents but only would cite from those excerpts of the 

13 documents that plaintiffs' counsel selects. 

14 The problem — the problems that remain are, first, the 

15 problems that I raised with regard to the other documents, 

16 putting an expert's patent on the reading of documents. 

17 But, secondly, as far as CTR and TIRC are concerned, the 

18 plaintiff in this case himself, Larry Lucier, stated it in his 

19 sworn testimony; that he never heard of the CTR or the TIRC. 

20 He says he's never relied upon any statement that they ever 

21 made or reviewed any literature that they ever sent out. 

22 So I would object to all of the testimony with regard to 

23 those two on the grounds of relevance. And I would further add 

24 that the relevance in those circumstances, whatever relevance 

25 the plaintiffs might point to, and I know of none, would be 

26 greatly outweighed by the prejudice. 

27 THE COURT: Miss Fey. 

28 MS. FEY: Your Honor, I join in Mr. Grossman's comments. 
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1 The other thing I would add is Mr. Paul addressed special 

2 projects with respect to CTR, and I would simply state that 

3 there's no evidence that any work concerning special projects 

4 which was separate than the CTR grant program, there's no 

5 evidence that any of that had any impact in any way on 

6 Mr. Lucier. So anything concerning that is irrelevant, and 

7 additionally under 352 should be excluded. 
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8 THE COURT: Mr. Paul. 

9 MR. PAUL: Your Honor, the importance of these documents 

10 are that these organizations were set up specifically by the 

11 tobacco companies for the specific purpose, as is laid out in 

12 the Frank Statement in 1954, to determine the truth about 

13 smoking. 

14 And what the evidence is is that these — these groups 

15 did absolutely nothing. They were basically the tobacco 

16 companies. They put out pabulum to the public saying. Don't 

17 worry, the sky's not falling, when in fact they were supposed 

18 to be doing research and weren't doing research at all. 

19 Basically that's what the documents show. 

20 THE COURT: Okay. Are these submitted? 

21 MR. PAUL: Yes, your Honor. 

22 MR. GROSSMAN: Yes, your Honor. 

23 THE COURT: I'm going to overrule the objections and 

24 permit this. This is an issue we're going to be revisiting 

25 from time to time, whether it's the cases that have been 

26 submitted on this issue of fraud and reliance and things of 

27 this kind. But I'm going to overrule the objections at this 

28 point and permit this evidence to come on. 
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1 Are we going to be considering objections to specific 

2 documents now, or do we walk through the — 

3 MR. GROSSMAN: I think — I think we should, your Honor. 

4 The one remaining point which has nothing to do with 

5 Reynolds was the fourth point on nicotine gum and Dow. That's 

6 a Philip Morris point. But I do think it makes sense to 

7 address the documents now so that we're not running back and 

8 forth interrupting testimony while it's going on. 

9 THE COURT: What are your thoughts, Mr. Paul? 

10 MR. PAUL: Your Honor, why don't we just do this. I mean 

11 I really — I mean this jury I'm sure is probably getting 

12 frustrated about sitting around. I get very frustrated, and I 

13 know the Court probably does. And the idea of them sitting out 

14 there for another hour or so while we go over documents, I 

15 would rather that we had bench conferences rather than just 

16 having these people sitting out there doing nothing. I'm 

17 really concerned about it. I'd like to really get the process 

18 underway. I think it's going to be alot easier once we start 

19 seeing the picture and the Court sees the picture. 

20 MR. GROSSMAN: If I could just say, your Honor, the fact 

21 Is whether the witness is on the stand and the jury is in the 

22 room or the jury is outside, these objections are going to have 

23 to be aired. 

24 It doesn't make sense for me to — to me that Mr. Paul is 

25 suggesting that we ought to do it at bench conferences with the 

26 jury here on a document-by-document basis during the course of 

27 the trial. It sounds as though plaintiffs just want to see the 

28 defendants parade up to the bench on a regular basis as they 
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1 bring up every document. That — that couldn't be, I assume, 

2 what they want, but it sure sounds that way, and it doesn't 

3 make sense. 

4 The easiest way for this to be handled is for us to reach 

5 some kind of organic resolution of these in advance so that the 

6 trial can proceed swiftly while the jury is here. 

7 THE COURT: When you say that, do you mean one at a time 

8 or just kind of generally? 

9 MR. GROSSMAN: Some of them can be handled generally. 

10 And some of them need to be handled one at a time because some 
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of them are grouped together. Liza can address them better 
than I perhaps, but many of these are grouped together and the 
grounds for them would be the same so — 

MS. KESSLER: Well, your Honor, first, I think we should 
let Philip Morris' counsel address Dow because that addresses 
about ten exhibits. And depending on your ruling, that will 
address ten of the exhibits. That's a topic. Your ruling on 
the post-68, on the youth documents, that eliminates a couple 
of documents. So that can be addressed topically. 

THE COURT: What we're going to do is we're just going to 
start marching on and then see what happens. 

Bring the jury in. 

(The following proceedings were then had in open court in 
the presence of the jury.) 

THE COURT ATTENDANT: Please be seated and come to 
order. Court is again in session. 

THE COURT: Okay. Mr. Paul. 

MR. PAUL: Thank you very much, your Honor. 
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DIRECT EXAMINATION (continued) 

BY GARY M. PAUL, Attorney at Law, Counsel on behalf of the 
Plaintiffs: 


Q Dr. Cummings, let's talk about some documents. You have 

gone through at my request and selected some documents based on 
your analysis and research? 

A Yes, I have. 

Q Okay. You've done that in three or four different areas, 

correct? 

A That's right. 

Q All right. Now, let's say I asked you to do a analysis 

of — what's the Frank Statement? Why don't we start there. 

A The Frank Statement was an advertisement that was put out 

by the cigarette manufacturers in 1954, January 4th and 5th, I 
believe, in oh, some 40 or so cities — 400 — 258 cities, 400 
and some odd newspapers reaching about 40 million plus 
Americans. 


Q All right. So I asked you to look at the Frank Statement 

and find documents that would relate to the Frank Statement and 
the actions of the tobacco company after the issuance of that 
statement, correct? 

A That's right. 

Q Okay. All right. Why don't we start then with the Frank 

Statement. 


MR. PAUL: Your Honor, this is Exhibit 19 which I'd like 
to mark, please. 

THE COURT: Okay. 

(Plaintiffs' Exhibit 19 was marked for identification.) 
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Q (By MR. PAUL) Do you see that document, sir? 

A Yes, I do. 

Q Is that in fact a copy of the Frank Statement? 

A Yes, it is. 

MR. PAUL: I'd move the document, your Honor. 

THE COURT: Any objection? 

MR. GROSSMAN: No, your Honor. 

MS. FEY: No objection, your Honor. 

THE COURT: Received. 19. 

(Plaintiffs' Exhibit 19 was received into evidence.) 

MR. PAUL: May I have the Elmo, please. 

Q (By MR. PAUL) That's the top of the Frank Statement; is 

that correct? 
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A Yes, it is. 

MR. PAUL: I'm going to put up a blowup, your Honor, 
which is a blowup of Exhibit 19. 

Should I mark this as perhaps 19.1? 

THE COURT: It would be — if you like. You can just 
mark it — that would be fine. 

MR. PAUL: Thank you. 

THE COURT: 19A. 

MR. PAUL: 19A? 

THE COURT: (Court nods head.) 

(Plaintiffs' Exhibit 19A was marked for identification.) 

Q (By MR. PAUL) Now, if we look at either the Elmo or the 

blowup. Dr. Cummings, there are some statements that were made 
in the body of the Frank Statement, correct? 

A That's right. 
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Q And in asking you to go through the analysis, did you — 

of other documents — did you look at these statements in order 
to do that analysis? 

A Yes, I did. 

Q Okay. On the blowup that's up there, 19A, it indicates: 

Medical research of recent years indicates many possible causes 
of lung cancer. And it starts off by saying. Distinguished 
authorities point out; is that correct? 

A That's right. 

Q All right. Number two. That there is no agreement among 

the authorities regarding what the cause is, correct? 

A That's what it says. 

Q Number three. That there is no proof that cigarette 

smoking is one of the causes? 

A That's right. 

Q And then number four. That statistics purporting to link 

cigarette smoking with the disease could apply with equal force 
to any one of many other aspects of modern life. Indeed, the 
validity of these statistics themselves is questioned by 
numerous scientists. 

A That's right. 

Q Okay. Now, when you went through your documents how 

would you go through to — through all these documents — how 

would you go about trying to find documents that might relate 
to this subject? 

A Um, well, I mean you could search for what proof was 

known at the time. So, you know, in terms of the industry 
documents, what was in their files in terms of what was known 
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about the smoking and health problem. For example, I came 
across reviews of pertinent scientific literature on the 
smoking and lung cancer issue that were done by cigarette 
company scientists at the time. 

Q Okay. And we'll get to see some of those documents, 

right? 

A That's right. 

Q Okay. Now, let me show you what I'll mark as 19B. 

(Plaintiffs' Exhibit 19B was marked for identification.) 
MR. PAUL: It's a second blowup. 

Q (By MR. PAUL) The excerpted part there: We accept an 

interest in people's health as a basic responsibility paramount 
to every other consideration in our business. We believe the 
products we make are not injurious to health. We always have 
and always will cooperate closely with those whose task it is 
to safeguard the public health. 
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Did you do the same kind of research to find company 
documents that may touch upon that subject? 

A Yes, I did. And, in fact, you know, focused quite a bit 

on the issue of what the injury to health, whether the products 
in fact were known to be injurious to health, and then of 
course their cooperation with government authorities and other 
medical doctors and so on in the public health community. 

Q All right. If we look at the bottom of — let's see if 

Gary knows how to zoom this. 

If we look at the bottom of that document, the Frank 
Statement, there's a group called the Tobacco Industry Research 
Committee. In your work did you become familiar with this 
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organization? 

A Yes, very familiar. 

Q What was this organization? 

A This was the organization that was set up by the tobacco 

manufacturers to fund a research program that was talked about 
in the Frank Statement, actually under number one, pledging 
assistance to the research effort and to all faces of tobacco 
use and health. And for this purpose they established the 
Tobacco Industry Research, Committee and they talked about the 
charge of that committee being independent, esteemed scientists 
that would be pulled together to get to basically the bottom of 
the smoking and health issue at that point in time. 

Q All right. There are sponsors that are listed there, 

correct? 

A That's right. 

Q One of the sponsors is Philip Morris and Company? 

A Yes. 

Q Another sponsor right under it is R.J. Reynolds Tobacco 

Company, correct? 

A Correct. 

Q Okay. After you did your research were you able to find 

a number of documents that dealt on the subjects you've talked 
about here on the Frank Statement? 

A Yes. 

Q All right. I'd like to put in front of you Exhibit 

Number 51, please. 

MR. PAUL: And I'd like to mark 51, your Honor. 
(Plaintiffs' Exhibit 51 was marked for identification.) 
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Q (By MR. PAUL) Are you familiar with this document, sir? 

A Yes, I am. 

Q Who is the author of this document? 

A Dr. Claude Teague. 

Q Who is Claude Teague? 

A A research scientist working at R.J. Reynolds Tobacco 

Company. 

Q What is the date of this document? 

A February 2nd, 1953. 

Q What is the title of this document? 

A Survey of cancer research with emphasis upon possible 

carcinogens from tobacco. 

MR. PAUL: Your Honor, I'd move this document. 

THE COURT: Any objection? 

MR. GROSSMAN: No objections, your Honor. 

MS. FEY: Your Honor, Philip Morris would request a 
limiting instruction. This document goes to — is a 
R.J. Reynolds document. 

THE COURT: Any objection to that? 
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20 MR. PAUL: No, your Honor. 

21 THE COURT: Okay. The jury can only consider this for 

22 the Defendant Reynolds and not as to Philip Morris. 

23 Q (By MR. PAUL) This is the front page of that document, 

24 sir? 

25 A Correct. 

26 Q What is — or what was the relevance of this document to 

27 your analysis of the Frank Statement? 

28 A Well, it goes to the issue of whether there was any proof 
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1 that cigarette smoking was one of the causes of lung cancer and 

2 what evidence was known by public health authorities and 

3 medical authorities at the time. This is a review, a fairly 

4 extensive review of the published literature available at that 

5 time. 

6 Q Now, this document predates the Frank Statement, correct? 

7 A Yes, it does. 

8 Q As has been indicated, this is a document that was 

9 produced out of R.J. Reynolds who was one of the sponsors on 

10 the Frank Statement, correct? 

11 A That's correct. 

12 Q Okay. And one of the things was — that's indicated on 

13 the Frank Statement that we have up here: We believe the 

14 products we make are not injurious to health, correct? 

15 A Yes. 

16 Q Okay. If we could turn our attention then to page 14, 

17 the conclusion. Under the conclusion it says: The increased 

18 incidence of cancer of lung in man which has occurred during 

19 the last half century is probably due to new or increased 

20 contact with carcinogenic stimuli. 

21 Did I say that right? 

22 A You did. 

23 Q Okay. That closely parallel increases in cigarette 

24 smoking has led to the suspicion that tobacco smoking is an 

25 important etiologic factor in the induction of primary cancer 

26 of the lung. 

27 "Etiologic," do you know that term? 

28 A Yes. 
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1 Q What does "etiologic" mean? 

2 A Looking for the cause. So it's a search for the cause of 

3 the disease. 

4 Q Studies of clinical data tend to confirm the relationship 

5 between heavy and prolonged tobacco smoking and incidence of 

6 cancer of the lung. 

7 A That's what it says. 

8 Q Extensive though inconclusive testing of tobacco 

9 substances on animals indicate the probable presence of 

10 carcinogenic agents in those substances. One worker has 

11 identified known carcinogens in a tobacco pyro — what is that 

12 word? 

13 A "Pyrolysate," which is basically the burning byproducts. 

14 Tar is another word for it. 

15 Q Okay. Why was this document important to you? 

16 A Well, because it demonstrated that a scientist within 

17 R.J. Reynolds Tobacco Company had done a review of the 

18 literature and had found evidence that cigarette smoking is 

19 related to lung cancer. It identified probable carcinogens in 

20 tobacco smoke, and that would hardly go to the statement of. We 

21 believe the products we make are not injurious to health. 

22 MR. GROSSMAN: Objection, your Honor. May we approach? 
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THE COURT: Yes. 

Please don't overhear us. 

(The following bench conference was then had.) 

MR. GROSSMAN: Whatever the intent of the question, that 
answer clearly went over the line that we discussed with the 
jury of the room. The witness is giving his spin to this 
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document. He's giving a closing argument with regard to this 
document, and I — I trust that he's going to continue to try 
to do this until he's restrained. 

MR. PAUL: I said he wasn't going to interpret the 
document. He didn't interpret the document. I merely asked 
what he did in the study. 

THE COURT: All right. It's a fine line. I'm going to 
overrule the objection because I don't think the line has been 
crossed on this particular subject. 

MR. PAUL: All right. Thank you. 

THE COURT: Okay. 

(Bench conference concluded.) 

Q (By MR. PAUL) I'm going to put in front of you Exhibit 

Number 40, sir. 

MR. PAUL: I'd like to mark that exhibit, your Honor. 
(Plaintiffs' Exhibit 40 was marked for identification.) 

Q (By MR. PAUL) Are you familiar with this document? 

A Yes, I am. 

Q What is this document? 

MR. GROSSMAN: Your Honor, may we approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

MR. GROSSMAN: Your Honor, the document in question is a 
letter dated. May 1, 1963, to fourth grade students written 
from someone at the public relations department of 

R.J. Reynolds. There's been no showing that Mr. Lucier was one 
of the fourth grade students who was a recipient of this letter 
or that he ever saw the letter or that he ever relied the 
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letter or knew about the letter. I don't even know if he knows 
about it today. 

We object to any testimony with regard to this letter. 
First of all, on the grounds of relevance. And, secondly, 
because the prejudice greatly outweighs — well, there's no 
relevance, but the prejudice is enormous. 

The purpose of this letter is — any implication of this 
letter is that Reynolds was sending material to classrooms. 

This was an invited letter. This was not sent out by Reynolds 
on its own. It was in response to questions from this fourth 
grade class as indicated on the letter itself. It wasn't 
Mr. Lucier's fourth grade class. It has nothing to do with 
this case. 

THE COURT: Miss Fey. 

MS. FEY: Your Honor, I agree with Mr. Grossman's 
comments. It's not a Philip Morris document. If it does come 
in, I would request a limiting is instruction. 

MR. PAUL: I don't mind a limiting instruction, but this 
clearly goes to the fraud that was being perpetrated. 

THE COURT: Okay. Overruled. It will be received. 

MR. PAUL: Thank you, your Honor. 

(Bench conference concluded.) 

THE COURT: The objection's overruled. 

MR. PAUL: Thank you, your Honor. 

I'd move the document, please. 
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THE COURT: It's received. 

This is only to be considered with respect to the 
defendant Reynolds and not Philip Morris. 
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(Plaintiffs' Exhibit 40 was received into evidence.) 

Q (By MR. PAUL) This is a letter dated. May 1, 1963; is 

that correct, sir? 

A No. It's 1968. 

Q Okay. How do you know it's 1968? 

A Because I also thought it was 1963 and have discovered 

through my research that it's actually a 1968 document. 

Q All right. It's written to fourth graders in Tacoma, 

Washington? 

A Yes. 

Q Okay. It starts off by saying: As you know, opinions 

regarding smoking are by no means uniform. 

Then it goes down to the next to last paragraph: Despite 
many years of extensive research, medical science has been 
unable to establish that smoking has a direct causal link with 
any human disease. 

A That's what it says. 

Q Okay. This is some 15 years after the Teague document 

from Reynolds; is that correct? 

A Yes. Fifteen years after the Teague document and three 

years after the 1964 Surgeon General's report. 

Q You thought this document related then to the Frank 

Statement and the company's response to the Frank Statement? 

A Yeah. Absolutely. This is what I selected. 

Q I'm going to next ask you to look at Exhibit Number 81. 

(Plaintiffs' Exhibit 81 was marked for identification.) 

Q (By MR. PAUL) Are you familiar with this document? 

A Yes, I am. 
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Q What is this document? 

A This is a speech given by George Weissman, who was a vice 

president of Philip Morris in 1954. 

MR. PAUL: Your Honor, I'd move this document. 

THE COURT: Any objection? 

MS. FEY: Your Honor, Philip Morris does object. May we 
approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

MS. FEY: Your Honor, this document is a talk that was 
scheduled for delivery before the National Association of 
Tobacco Dealers Convention in 1954. It was — it has 
absolutely no relevance to this case. It's also a talk 
scheduled. It's not the actual speech itself that was given. 
It's a draft. And you can see from all the notations on it 
that it's a draft. 

And so I'd object as it's not the best evidence. I'd 
also object as to relevance and under 352. And then in 
addition, there's a Noerr-Pennington objection, your Honor, on 
the second page of this document. It implicates 
Noerr-Pennington by talking about governmental bodies and 
agencies and tax reductions. 

MR. PAUL: I'm not going to go into the second page. I 
don't care about the second page. The third page says: If we 
have any thoughts or knowledge that in any way we were selling 
a product harmful to consumers we would stop business 
tomorrow. It says exactly the same statement made by Mr. Bible 
in 1998 for the same company, the CEO for the same company. 
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MS. FEY: But, your Honor — 

MR. PAUL: This was a speech that was given. 

MS. FEY: It was in 1952 (sic) to the National 
Association of Tobacco Dealers. It was not given to the 
public. It was not — it was not publicized to the general 
public. It was not a promise that was made to Mr. Lucier or to 
consumers. 


THE COURT: It goes to which theory? 

MR. PAUL: It goes to the fraud and misrepresentation. 

THE COURT: You're not going to offer page two at all? 

MR. PAUL: No, I'm not. 

THE COURT: Okay. It will be received over objection. 

MR. PAUL: Thank you. 

MR. GROSSMAN: We will request an limiting instruction. 
THE COURT: Okay. It will be received with the exception 
of page two. You are not going to include page two. 

MR. PAUL: I understand that, your Honor. 

(Bench conference concluded.) 

THE CLERK: Mr. Paul, what exhibit number is that? 

MR. PAUL: This is Number 81. 

THE CLERK: Thank you. 

THE COURT: You're offering 81? 

MR. PAUL: I'm offering it except for page number two, 
your Honor. 


THE COURT: Okay. It's received except as to page two 
and is to be considered only as to Philip Morris and not 
R.J. Reynolds. 

(Plaintiffs' Exhibit 81 was received into evidence.) 
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Q (By MR. PAUL) This is entitled Public Relations in 

Cigarette Marketing by George Weissman, vice president Philip 
Morris and Company. A talk scheduled for delivery Tuesday 
afternoon, March 30, before the 1954 NATD convention in 
Chicago, Illinois. 

What is the NATD if you know? 

A National Association of Tobacco Dealers. 

Q Okay. If we turn our attention to page three of that 

document, the highlighted area. Mr. Weissman says: If we had 
any thought or knowledge that in any way we were selling a 
product harmful to consumers, we would stop business tomorrow. 

To your knowledge, did Philip Morris ever stop business? 

A They're still in business today. 

Q Are you aware of a similar statement made by Mr. Bible, 

CEO of the company, in 1998? 

A Yes. 

Q The statement along the lines of. If I believed cigarette 

smoking had killed one person I would stop — we'd shut down 
tomorrow? 

A Correct. 

Q I'd like to show you Exhibit 301. What is this document, 

sir? 

MR. PAUL: I'd like to mark this document first, your 

Honor. 

(Plaintiffs' Exhibit 301 was marked for identification.) 

Q (By MR. PAUL) And could you tell us what we're looking 

at. 

A This document is a press release from the Tobacco 
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Industry Research Committee. The release is dated March 23rd, 
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1957. And it's entitled, Hartnett Cites Points for 
Clarification in Tobacco Health Study. 

Q Who is Hartnett? 

A He was the chairman of the Tobacco Industry Research 

Committee which was identified in the Frank Statement as the 
group that was created to study the smoking and health issue. 

MR. PAUL: I'd move this document, your Honor. 

THE COURT: Any objection? 

MS. FEY: No, your Honor. 

MR. GROSSMAN: Um, your Honor, nothing beyond what's been 
argued in motion in limine. 

THE COURT: Overruled. It will be received. 

MR. PAUL: Thank you. 

(Plaintiffs' Exhibit 301 was received into evidence.) 

Q (By MR. PAUL) This was for immediate release on March 

23rd, 1957; is that correct? 

A That's right. 

Q If we look at the second page of this document: 

The Tobacco Industry Research Committee adheres to the 
position expressed and still maintained by Dr. Clarence Cook 
Little, science director and chairman of the Scientific 
Advisory Board. 

Let me stop there for a second. What is the Scientific 
Advisory Board? 

A It was a board of research scientists, in this case 

eminent scientists who basically made decisions about what 
grants they were going to fund. That was their job. Much like 
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scientific review committees that I serve on. 

Q And Dr. Little — and so the Scientific Advisory Board 

was attached to the TIRC, the Tobacco Industry Research 
Committee? 

A Yes. 

Q This is what you had talked about previously; the TIRC 

was going to set up an advisory committee to research problems 
potentially between smoking and health? 

A That was what was promised in the Frank Statement. 

Q Okay. It then goes on to say: Dr. Little has stated 

earlier that the Scientific Advisory Board, quote, is in 
agreement with the vast majority of experimental scientists who 
concur in the view that our knowledge of the formidable 
challengers of the human survival such as cancer and heart 
disease is far from conclusive or complete. 

Is that correct? 

A That's right. 

Q And then going on to page three: Our sole purpose is to 

encourage and support qualified research scientists in their 
efforts to learn more about these complex problems. 

Correct? 

A That's right. 

Q Okay. And did you attempt to find more documents to see 

whether or not such research and efforts were involved by the 
scientific advisory committee? 

A Yes, I did. 

Q Let me show you exhibit 286, please. 

MR. PAUL: Which I'd like to mark, your Honor. 
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(Plaintiffs' Exhibit 286 was marked for identification.) 

Q And could you tell us, sir, what this is. 

A This is a — remarks from Joe Colin — Cullman rather, 

who was president of Philip Morris. It appears to be a 
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speech — it says remarks of Joseph F. Cullman III — made to 
the South Carolina Tobacco Warehouse Association in Myrtle 
Beach, South Carolina, June 7th, 1966. 

MR. PAUL: I'd like to move this document, your Honor. 

THE COURT: Any objection? 

MS. FEY: Yes, your Honor. May we approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

MS. FEY: Your Honor, this is a similar issue as was the 
other one. 


THE COURT: Okay. 

MS. FEY: It's a similar issue in that it was a speech 
that he thinks apparently was given for before the South 
Carolina Tobacco Warehouse Association, and there's no 
foundation it was actually given. And it's something, again, 
that is irrelevant to this particular plaintiff; nothing he 
would have heard; nothing he would have been a part of in 1966. 
And so I have the same objection on that ground. 

MR. PAUL: Your Honor, again, it goes to the same issues. 
Again, the fraud the misleading. 

THE COURT: Overruled. 

MR. GROSSMAN: I would ask for a limiting instruction. 

THE COURT: Okay. 

(Bench conference concluded.) 
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THE COURT; 
MR. PAUL: 
THE COURT; 
PAUL: 


MR. 


THE COURT; 


You're offering this? 

I am, your Honor. 

The exhibit number is? 

It's 286, your Honor. 

It will be received. 

(Plaintiffs' Exhibit 286 was received into evidence.) 

MR. PAUL: Thank you. 

THE COURT: To be considered by the jury only as to 
Philip Morris and not R.J. Reynolds. 

MR. PAUL: Thank you, your Honor. 

Q (By MR. PAUL) Looking at the date of June 7, 1966, when 

a speech was given by Mr. Cullman III, the president of Philip 
Morris, this was two years after the Surgeon General's report 
indicating that cigarette smoking was hazardous to people's 
health? 

A Yes. Two years and about four months since the Surgeon 

General's report was issued in January of '64. 

Q If I can turn your attention to page ten. First of all, 

we feel a deep sense of responsibility to our cigarette 
smokers. 

A That's what it says. 

Q We intend to leave no research question unanswered in our 

quest for the truth. 

A That's what it says. 

Q What have we done to help find the truth? This industry 

has allocated nearly 20 million dollars for the support of 
research projects by independent scientists, etcetera, 
etcetera. 
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A That's right. 

MS. FEY: Your Honor, under the rule of completeness, I 
would request that the paragraph that is not highlighted be 
read objection. 

THE COURT: Do you object? 

MR. PAUL: I'll read the rest of the paragraph? 

Which one? 
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MS . 

FEY: 

"All..." 

9 

MR. 

PAUL: 

All? The entire page? 

10 

MS . 

FEY: 

No. The paragraph that begins, "All of us..." 

11 

MR. 

PAUL: 

Oh. All of us who work in this industry feel 


12 a deep concern over questions raised about cigarettes and 

13 health. We will not rest until we learn the scientific facts 

14 that will provide solutions to the medical problems in 

15 question. 

16 And then it goes on to say in that other paragraph where 

17 I sort of read part way through: By independent scientists 

18 through the Council for Tobacco Research. That's CTR? 

19 A That's right. Which was the TIRC, Tobacco Industry 

20 Research Committee. It was basically the same organization. 

21 It was renamed in the sixties. Council for Tobacco Research. 

22 Q And through the American Medical Association Education 

23 and Research Foundation, if more funds are needed for this 

24 research I am sure the industry will provide them. It has been 

25 said before and I want to emphasize again, if there is 

26 something in tobacco or in the smoke that causes cancer or 

27 other human disease, we want to know what it is. If there is 

28 something harmful, I am confident that scientists can remedy 
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1 it. 

2 Do you understand what "remedy" means? Make better? 

3 A Yeah. To fix it. 

4 Q To date, however, extensive chemical tests have failed to 

5 specify any substance as found in cigarette smoke that accounts 

6 for human disease? 

7 A That's what it says. 

8 Q Just so I'm clear, this was after the Surgeon General's 

9 report? 

10 A Yes. 

11 Q And then on page 11: The theory that smoking causes lung 

12 cancer is still no more than a theory. 

13 A That's what it says. 

14 Q Are you aware of the Doll studies that were done in 1953 

15 and 1957? 

16 A Yes, I am. 

17 Q And the Graham and Wynder studies that were done on this 

18 subject in the United States in about the same period of time? 

19 A Yes. 

20 MS. FEY: Your Honor, again, under the rule of 

21 completeness, I would request that the next paragraph be read 

22 which explains that previous statement. 

23 THE COURT: Mr. Paul. 

24 MR. PAUL: Sure, your Honor. 

25 Clinical and laboratory research around the world has 

26 failed to provide a sufficient scientific basis to show a cause 

27 and effect role for smoking. 

28 Q (By MR. PAUL) Based on your knowledge, is that in 
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1 keeping with Doll and Wynder studies? 

2 A No, it's not. 

3 Q Okay. The case against smoking still rests almost 

4 entirely on statistical association studies after 15 years of 

5 extensive research. I do not intend to demean the value of 

6 statistics. Statistical studies can be highly useful. 

7 And you're a biostatistician, right? 

8 A I run a program that has biostatisticians in them, and 

9 I've been teaching statistics to graduate students for about 20 
10 years. 
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Q And in this instance they have pointed the way to needed 

research but they cannot provide the answers to questions of 
cause and effect as even the report of the Surgeon General's 
Advisory Committee conceded. 

Do you know what extensive research was going on at 
Philip Morris to find the cause and effect? 

A At Philip Morris? Very little. Virtually none, 

according to their own scientists. 

MR. PAUL: Okay. 

MS. FEY: Your Honor, I'd object and move to strike. 

Lack of foundation for that testimony. 

Q (By MR. PAUL) Is that, sir, based upon your review of 

the documents? 

A Yes. 

MR. GROSSMAN: Now I would approach, your Honor. 

THE COURT: Okay. 

(The following bench conference was then had.) 

MR. GROSSMAN: This is not a Reynolds' document, but 
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nonetheless, the question just asked was to ask the witness to 
put a spin on the documents which is exactly what I said would 
be done. Were they doing research? None at all. Is that 
based upon your review of the documents? Yes. He's saying 
that he's reviewed the documents to make a determination that 
Philip Morris was not engaged in any substantial research, and 
that is exactly what the plaintiffs said they would not be 
doing with these documents. 

MR. PAUL: I wasn't spinning documents. I just asked him 
if he found any documents that indicated they were doing 
research. 

THE COURT: Well, you'll have to ask him in that fashion. 
MR. PAUL: All right. I'll ask it that way. 

THE COURT: I'm going to strike the last question and 
response, and you'll to have do it in the narrow context based 
upon what foundation he had. 

MR. PAUL: Sure. That's fine. 

(Bench conference concluded.) 

THE COURT: The answer is stricken. The jury is to 
disregard it. 

Q (By MR. PAUL) In your research and analysis did you 

attempt to find documents that demonstrated that Philip Morris 
was doing scientific research? 

A On smoking and health? 

Q Yes. 

A Yes, I did. 

Q Did you find documents that indicated they were doing 

extensive research on smoking and health? 
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A No. 

Q Okay. Exhibit 250, please. 

(Plaintiffs' Exhibit 250 was marked for identification.) 

Q (By MR. PAUL) Can you tell us what this document is, 

sir. 

A Yes. This is a press release dated October 28th, 1968, 

by Philip Morris. It's actually by a company that appears to 
be hired by Philip Morris because it says "for Philip Morris 
Inc. " 

Major tobacco company executive says that, quote, care, 
cooperation and confidence will provide acceptable answers to 
smoking and health controversy. 

So they're providing some statements in here about their 
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position on that issue. 

MR. PAUL: I'd move the document, your Honor. 

THE COURT: Any objection? 

MS. FEY: Yes, your Honor. May we approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

MS. FEY: Your Honor, same objection. Again, there's no 
foundation for this press release, but there's no evidence it 
was submitted, published and in any papers. There's no 
evidence of that. And in addition, relevance. There's no 
evidence that the plaintiff ever heard any of these statements. 

MR. PAUL: My response is the same. It just shows the 
pattern and conduct of Philip Morris putting out the false 
message and it's misrepresentation and misleading to the 
public, and it's a public relations release. 
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MS. FEY: But there's no evidence it actually went to the 
public. Yeah, it's a press release. There's no evidence it 
was published in papers anywhere. 

THE COURT: You can bring that out by your examination. 
I'm going to overrule the objection and receive the exhibit. 

Do you want a limiting instruction? 

MR. GROSSMAN: Yes. Two things, your Honor. First of 

all — 

THE COURT: Mr. Paul. 

MR. PAUL: Oh, I'm sorry, your Honor. I have no problem 
with the limiting instruction. 

MR. GROSSMAN: The second is the witness is now, I 
noticed in his answer, referred to the document and is reciting 
from the document before it's been admitted into evidence and 
before there's been a ruling with regard to it. 

THE COURT: Right. 

MR. PAUL: He just gave the title. 

THE COURT: He went a little bit beyond that. I agree. 
MR. PAUL: No, no, your Honor. 

THE COURT: He did. I mean he added an additional 
comment. It's fine. It's not prejudicial. 

MR. PAUL: I'm sorry I missed that. 

THE COURT: Okay. 

(Bench conference concluded.) 

THE COURT: You're offering 250? 

MR. PAUL: I'm moving 250 into evidence, yes. 

THE COURT: All right. Received. 

The jury can consider it only as to the defendant Philip 
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Morris and not R.J. Reynolds. 

(Plaintiffs' Exhibit 250 was received into evidence.) 

Q (By MR. PAUL) This is the first page of that document, 

October 28th, 1968, and the title that you read off to us; is 
that correct? 

A That's right. 

Q Okay. I want to turn our attention to page number two 

where it indicates: We would like the public to be fully 
informed. 

Do you see that? 

A Yes, I do. 

Q Turn our attention to page number three. 

By the way, by 1968, this was four years after the 
Surgeon General's report, and was it also two years after 
warnings went onto cigarettes? 

A That's right. 
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Q Okay. 19 — the paragraph we're looking at: In 1954 we 

recognized that legitimate questions existed about smoking and 
health. Manufacturers joined with growers and warehousemen and 
this mutual cooperation led to the establishment of the Council 
for Tobacco Research. 

And that's something you discussed with us previously? 

A That's right. 

Q The progeny of TIRC? 

A Right. The original organization was the Tobacco 

Industry Research Committee. It was renamed Council for 
Tobacco Research. 

Q Since then it's independent Scientific Advisory Board has 
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provided grants amounting to more than 13 million to some 300 
scientists in over 100 hospitals, universities and research 
institutions. 

Did I read that correctly? 

A Yes, you did. 

Q These grant recipients are assured complete scientific 

freedom in pursuing their inquiries and they independently 
report their findings to medical and scientific organizations. 
To date, they have published 674 pertinent papers Mr. Bowling 
added. 

Do you know who Bowling is? 

A I believe he was a vice president of Philip Morris at the 

time. 

Q Okay. Turn our attention next to Exhibit 441, please. 

MR. PAUL: Which I'd like to mark. 

(Plaintiffs' Exhibit 441 was marked for identification.) 

Q (By MR. PAUL) Are you familiar with this document? 

A Yes, I am. 

Q This appears to be some kind of advertisement; is that 

correct? 

A A newspaper ad, I believe. 

Q It references the Tobacco Institute? 

A It's from the Tobacco Institute, yes. 

Q What is the Tobacco Institute? 

A It's a trade association made up of the tobacco 

manufacturers. 

MR. PAUL: I'd move this document, your Honor. 

MR. GROSSMAN: May we approach? 
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THE COURT: Yes. 

MR. PAUL: I should indicate just for the record — a 
little later when you're earmuffs are off. 

THE COURT: Please don't overhear us. 

(The following bench conference was then had.) 

MR. GROSSMAN: Your Honor, this document is dated 1970, 
April 17th, 1970. It's preempted. Beyond that, it — it's not 
relevant. The plaintiff in the testimony that I took from him 
in his deposition said that he had never heard of the Tobacco 
Institute, never relied upon it, and to his knowledge had not 
relied upon anything that it had said. The — and those are 
the two principal objections, plus 352. 

MR. PAUL: This is another document showing the plan and 
scheme to mislead the American public. We're putting out the 
truth, the American Cancer Society doesn't want you to know the 
truth, that there is no connection between smoking and health. 

THE COURT: Miss Fey. 

MS. FEY: It's still preempted, your Honor. I agree with 
Mr. Grossman. 
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THE COURT: Overruled. It will be received. 

MR. PAUL: Thank you, your Honor. 

(Bench conference concluded.) 

MR. PAUL: Your Honor, I would move 441, please. 

THE COURT: Received over objection. 

(Plaintiffs' Exhibit 441 was received into evidence.) 

Q (By MR. PAUL) The date on this document is April 17th, 

1970? 

A That's right. 
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Q Let me zoom back out. 

The title says: The Tobacco Institute believes the 
American public is entitled to complete, authenticated 
information about cigarette smoking and health. The American 
Cancer Society does not seem to agree. 

And this document it basically indicate — does it 
indicate — well, strike that. 

Do you know what they were referring to when they said, 
"The American Cancer Society does not seem to agree"? 

A Yes. 

Q What? 

A Well, they're talking about the — a study that was 

funded by the American Cancer Society by Dr. Arbach (phonetic) 
having to do with smoking beagles, animal studies that were 
being done at the time. And the tobacco industry and the 
correspondence that's actually described in this ad is 
basically criticizing the Cancer Society for not turning over 
all the pathology slides to the tobacco industry. 

Q All right. Let me stop you there. 

It actually says in the body of the document, if I can 

zoom in, if we look at number three: The Tobacco Institute has 
requested the Cancer Society, in writing, to permit a thorough 
independent evaluation of the experiment and its results. We 
would — we said we would provide as reviewers men of 
outstanding competence and integrity, with wide experience... 

And it goes on to say in the next — the left — or the 
right column: The Cancer Society has twice rejected this 
proposal letter — in letters dated March 12th and April 17th. 
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1 Correct? 

2 A That's right. 

3 Q All right. I'm going to ask you to look at Exhibit 288. 

4 (Plaintiffs' Exhibit 288 was marked for identification.) 

5 Q (By MR. PAUL) Have you ever heard of a show called Face 


6 

the 

Nation? 



7 

A 

Yes . 



8 

Q 

It's on CBS now I 

think, right? 

9 

A 

Yes, it is. 



10 

Q 

The document that 

you have 

in front of you is a 

11 

transcript from Face the Nation? 


12 

A 

That's right. 



13 

Q 

Dated January 3, 

1971? 


14 

A 

That's right. 



15 

Q 

Do you know when 

cigarette 

advertising went off 

16 

television? 



17 

A 

January of 1971. 



18 

Q 

And the guest on 

the show was Joseph Cullman. Who is 

19 

Joseph Cullman? 



20 

A 

Well, in 1971 he 

was chairman of the board of Philip 

21 

Morris. 



22 

Q 

And he was being 

questioned 

by George Herman of the CBS 
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News; Morton Mintz of the Washington Post; and Earl Ubell, 
science editor for WCBS-TV News, correct? 

A That's correct. 

MR. PAUL: Your Honor, I'd move this document. 

THE COURT: Any objection? 

MS. FEY: Yes, your Honor. May we approach? 
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THE COURT: Yes. 

(The following bench conference was then had.) 

MS. FEY: Your Honor, my grounds are in part similar and 
in part not. Part is relevance because there's no evidence 
that the plaintiff ever saw this particular program. In 
addition, there are specific sections, for example, one section 
dealing with low birth weight. 

THE COURT: What? 

MS. FEY: Low birth weight of babies that have no 
relevance. I think that's highly prejudicial. That should not 
be allowed to be shown. 

And in addition, in the copy of the document we received 
from plaintiffs' counsel there's errata on it. I don't know 
where it came from. There are boxes, underlining that is 
clearly not from the transcript. 

THE COURT: What about that, Mr. Paul? 

MR. PAUL: Well, I'm not sure who put boxes there or the 
underlining. I've even highlighted it myself. The part about 
birth weight, he was asked on the show whether smoking 
causes — birth weight suffers as a result of smoking, and his 
response was some women would prefer having smaller babies, 
which is, I suppose, the reason they don't want the comment in. 

MS. FEY: It's highly prejudicial and has nothing to do 
with this case. 

MR. PAUL: I'm more interested in — I'm not disagreeing 
with you. Miss Fey. I'm more interested in page 14. 

THE COURT: I'm going to redact the part about the birth 
weight. That's marginally relevant and highly prejudicial. 
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I'll exercise my discretion. Don't bring that part up. 

MR. PAUL: I will. I'm just interested in page 14 where 
he says: We don't believe cigarettes are hazardous; we don't 
accept that. Do you believe that cigarettes are safe? Have 
they been proved to be safe, Mr. Cullman? I believe they have 
not be proved to be unsafe. 

THE COURT: Okay. The objections are submitted? 

MS. FEY: Yes, your Honor. 

THE COURT: All right. I'm going to overrule the 
objection. You're not going to bring out this — 

MR. PAUL: The birth weight. 

THE COURT: The birth weight. 

And what about the other part, the errata part? 

MR. PAUL: There's errata on that same page, your Honor. 

MR. PAUL: We can just mark page 14. That's fine with 

me. 

THE COURT: Will that satisfy you? 

MS. FEY: There's errata on that second page. 

THE COURT: Okay. But is there some part that we have to 
strike on page 14? 

MS. FEY: Well, I mean there's only the underlining on 
it. I don't know who did that. That's my objection. 

THE COURT: You can bring that out. 

MR. PAUL: Okay. 

MR. GROSSMAN: We would seek a limiting instruction, your 
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Honor. 

THE COURT: Okay. 

(Bench conference concluded.) 
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THE COURT: This is Exhibit 288? 

MR. PAUL: This is 288, your Honor. 

THE COURT: You're offering that into evidence? 

MR. PAUL: Actually, your Honor, I am offering it. I'm 
going to offer actually the first page of the transcript and 
then page 14, which I'll indicate to the Court has some 
underlining on it. The highlighting is mine. The underlining, 
we're not really sure who did the underlining. So — but the 
important part for us is just the highlighting part. 

THE COURT: This is received, to be considered only as to 
defendant Philip Morris, not R.J. Reynolds. 

(Plaintiffs' Exhibit 288 was received into evidence.) 

Q (By MR. PAUL) Now, Doctor, Mr. Cullman is asked at 

the — right above where the underlining occurs: We have no 
program that I know of to try to help people to stop smoking. 

We do talk to the question of whether or not cigarettes are 
hazardous. We do not believe that cigarettes are hazardous. 

We don't accept that. 

Then he goes on to say — Mintz asked him: Do you 
believe that cigarettes are safe? Have they been proved to be 
safe, Mr. Cullman? 

Mr. Cullman responds: I believe they have not been 
proved to be unsafe. 

Q Now, we're looking at 1971. This is about 14 years 

after the Doll and Graham and Wynder studies? 

A That's right. Actually, the Doll — the first Wynder 

study — Graham and Wynder study was 1950. So 21 years. 

Q It's 18 years after Mr. Teague's memo, correct? 
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A Yes. 

Q It's seven years after the Surgeon General's report? 

A That's right. 

Q It's five years after warning? 

A That's right. 

Q And it's after cigarette ads have been banned on TV? 

A That's right. 

Q Thank you. 

I'd like you next to look at four — 

MR. GROSSMAN: Mr. Paul, what number was that? 

Q (By MR. PAUL) I'd like you to look at Exhibit 488, 

please. 

(Pause.) 

MR. PAUL: May I just look over the witness' shoulder for 
a second? 

(Pause.) 

MR. PAUL: Your Honor, I just have one copy of this. 

MR. GROSSMAN: May I see what it is? 

MR. PAUL: Sure. 

MR. GROSSMAN: I don't know if it's the same thing. 

MR. PAUL: Oh, it's 489. Okay. My bad. 

(Plaintiffs' Exhibit 489 was marked for identification.) 

Q (By MR. PAUL) I'm going to give it back to you. Too 

many numbers. 489. 

First, what is the date of this document? 

A March 26th, 1976. 

Q And it's a letter to a Mr. James T. Accardo? 

A Yes. 
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Q In Metairie, Louisiana? 

A Correct. 

Q And it's in response to mister — apparently an inquiry 

from this man, and from T.K. Cahill, public relations 
department? 

A R.J. Reynolds, yes. 

MR. PAUL: Your Honor, I'd move this document. 

THE COURT: Objections? 

MR. GROSSMAN: Yes. May we approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

THE COURT: What are the objections? 

MR. GROSSMAN: There are two objections, your Honor. 

First of all, a relevance objection that Mr. Lucier had never 
seen this document, it had nothing to do with him. Secondly, 
this is after Mr. Lucier's smoking history. The date of this 
is 1976. Mr. Lucier says that he never smoked a Reynolds 
cigarette after 1966. 

To — to allow this document with all its prejudice to be 
admitted over that extraordinarily thin relevance, I don't know 
what relevance plaintiffs may be trying to assert here. Were 
it not only that Mr. Lucier did not receive the document, not 
only he never relied or saw it in his life, but it's not even 
within the decade he was smoking Reynolds cigarettes. 

THE COURT: Mr. Paul. 

MR. PAUL: This — your Honor, this is a document, again, 
that goes to course and conduct. This is an example of the 
kind of misrepresentation, misleading information that's being 
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put out to this man and the public at large. We've contested 
there's a conspiracy here. These companies were all together, 
TI and CTR and TIRC. 

THE COURT: Well, what does the document say? 

MR. PAUL: It basically says that the company does not 
regard — this is a man whose son had lung cancer. The company 
does not regard itself as being in any way responsible. And he 
says. In our industry — he doesn't just say RJR — our 
industry have for many years supported scientific research to 
learn the true facts about smoking and health. As a matter of 
fact, in the past 22 years the tobacco industry has contributed 
more funds for tobacco and health research than the Federal 
Government and the private health agencies combined. 

He's talking about the industry, not just R.J. Reynolds. 
And they're putting out this constant trumping of lies to 
people saying that there is no evidence that smoking causes 
harm. And these people are in a conspiracy. They were putting 
out this disinformation to the public. 

MR. GROSSMAN: Your Honor, in place of information, any 
evidence whatsoever that the plaintiff ever saw any statement 
of Reynolds' or relied upon any statement in any of his smoking 
conduct, the plaintiffs are seeking to put in different 
materials to different people at different time that having 
nothing do with this statement. 

Reynolds made statements to others; therefore, hold them 
accountable on Mr. Lucier and give Mr. Lucier money. I can't 
imagine anything more irrelevant or more prejudicial than 
this. This is more than after a decade after he stopped 
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smoking R.J. Reynolds products. 
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A painful letter was received by Reynolds from the father 
of someone who died of lung cancer. This is a response. It's 
a response quite frankly Reynolds wouldn't by any stretch have 
put out in this year or last year or ten years ago. It's a 
response in its time is — the propriety of which could 
reasonably be questioned. But leave that aside, it's 
incredibly prejudicial and entirely irrelevant. 

THE COURT: It will be received. Overruled. 

MS. FEY: Your Honor, I'd request a limiting 
instruction. 

THE COURT: Okay. 

(Bench conference concluded.) 

MR. PAUL: Your Honor, I would move 489, please. 

THE COURT: Received, but only as to R.J. Reynolds and 
not Philip Morris. 

(Plaintiffs' Exhibit 489 was received into evidence.) 

Q (By MR. PAUL) March 26th, 1976. Is that correct? 

A That's right. 

Q I just can't read mine very well. 

In this letter apparently the company was advised that 
this person's father had been admitted to the hospital with 
lung cancer and enclosed an unfinished pack of Salems that he 
had with him at the time. 

A That's what it says, yes. 

Q And it goes on: This company does not regard itself as 

being in any way responsible. 

This is a 1976, correct? 
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A Right. It goes on: We believe that cigarettes have been 

unfairly blamed as a cause of human disease. 

Q And I don't have to go through the dates again, but this 

is long after some of those studies that we've talked about? 

A That's correct. 

Q And it goes on to say in the next highlighted paragraph: 

You may also be interested knowing we and others in our 
industry have for many years supported scientific research to 
learn the true facts about smoking and health. As a matter of 
fact, in the past 22 years the tobacco industry has contributed 
more funds for tobacco and health research than the Federal 
Government and the private health agencies combined. 

A That's what it says. 

Q Exhibit 293, please. 

(Plaintiffs' Exhibit 293 was marked for identification.) 

Q (By MR. PAUL) This is a transcript is it, sir? 

A Yes, it is. 

Q This is a transcript from a show I guess called Death in 

the West. 

A That's right. 

Q Part of the transcript we're dealing with here is 

regarding a Mr. Wakeham? 

A That's right. 

Q Who is Mr. Wakeham? 

A He was the vice president for science and technology of 

Philip Morris Tobacco Company. 

Q And apparently he was interviewed according to this 

transcript. 

2999 

3000 

A He was. 

Q And made certain statements, correct? 

A That's right. 

Q And this is September 9th, 1976, correct? 
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A That's right. 

MR. PAUL: Your Honor, I'd move this document. 

THE COURT: Any objection? 

MS. FEY: Yes, your Honor. May we approach? 

THE COURT: Yes. 

(The following bench conference was then had.) 

MS. FEY: Your Honor, this — this is an objection I feel 
very strongly about. This is Death in the West. We filed a 
motion in limine on this particular document. It was never 
shown in the United States. It was only shown once. The 
transcript of this hearing was only shown once in England. It 
was an interview conducted in London. 

It has nothing to do with the United States. Any 
interview in London has nothing to do with here. The courts in 
London ruled that after it was shown once, and Philip Morris 
objected, courts in England ruled that they couldn't show it 
anymore because so much was taken out of context. But there is 
absolutely no relevance. And, again, it's highly prejudicial. 

MR. PAUL: The relevance is it's an admission against 
interest, a declaration against interest. This is a man at top 
level of Philip Morris and he is giving his opinion and opinion 
of the company in 1976 on these issues. These are the same 
issues that are being put out — 

THE COURT: What does he say? 

3000 
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MR. PAUL: Well — 

THE COURT: Keep it low. 

MR. PAUL: Keep it low, your Honor? 

THE COURT: Yeah. 

MR. PAUL: He's asked at one point: Why don't you do any 
medical research? 

Well, there's a great deal of medical research being done 
on diseases that have been alleged to be caused by tobacco in 
the National Institutes of Health and Council for Tobacco 
Research. We don't do biological researches, and we don't do 
bioassaying and things of that sort. 

Then goes on to say: Why do people want low-tar 
cigarettes? 

Answer: I don't really know. 

Question: Do you believe that low-tar cigarettes are 

less harmful? 

I don't know whether they're less harmful. 

This is not what's being put out to the American public. 

Do you believe that your Merit cigarettes — which my 
client smoked — that you've developed — 

Yes. 

— is less harmful that your higher delivery cigarettes? 

No. I have no basis for believing one way or the other 
on that. 

Do you think the public, those nine out of ten smokers 
who have tried lower tar cigarettes, are right to be worried 
about what medical people tell them? 

He says: Now you're getting into — he goes on and 

3001 
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answers that question by saying — 

THE COURT: Is this excerpt identified with that 
publication, that video or that film? 

MR. PAUL: Yes. I'm not going to show the film. I'm 
just going to talk about what he had to say. 

THE COURT: And the excerpts that you have, the limited 
exhibits you have don't make any mention of that, or they do 
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8 just from the internal contents of the interview? 

9 MR. PAUL: Exactly. This is just — 

10 THE COURT: How much are they? 

11 MR. PAUL: That's about it. I've basically gone through 

12 it. It takes two minutes to go through. 

13 MS. FEY: To the extent he's trying to prove it, your 

14 Honor, to prove fraud, there's no evidence it was ever shown in 

15 the United States. It was never shown in the United States. 

16 MR. GROSSMAN: I — this isn't my document, it's not my 

17 motion, but if I may ad, your Honor, even if Reynolds — even 

18 if Philip Morris were wrong, all this would show would be a 

19 sincere belief. 

20 It's outside the United States. It's an interview made 

21 for — for other purposes and a man is expressing his view. 

22 Right or wrong, it's his view at the time. How can the 

23 expression of a view, not whether it's right or wrong, be used 

24 as a basis of a fraud claim, especially when it wasn't seen by 

25 the plaintiff but wasn't intended to be communicated to anyone 

26 in America? 

27 MR. PAUL: Because it deals with the cigarettes he was 

28 smoking. It goes to the mind of this company at the time this 

3002 
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1 was going on. The public and America. The things that he was 

2 saying the evidence will be in this case, he was never told 

3 what he was saying, that it could be just as harmful, smoking 

4 light cigarettes as it is to smoke regular cigarettes. 

5 People — 

6 MR. GROSSMAN: That's because the Surgeon General — 

7 MR. PAUL: He even goes on here to say — they ask him, 

8 Aren't cigarettes causing death? He said apple sauce can cause 

9 death. 

10 THE COURT: I'm going to receive this. Overruled. 

11 MR. PAUL: Thank you. 

12 MR. GROSSMAN: We will ask for a limiting instruction. 

13 (Bench conference concluded.) 

14 MR. PAUL: Your Honor, I would move the transcript that's 

15 Exhibit 293. 

16 THE COURT: Received. It will be considered only as to 

17 Philip Morris and not R.J. Reynolds. 

18 (Plaintiffs' Exhibit 293 was received into evidence.) 

19 MR. PAUL: This is August 14th, 1976. This is page one 

20 of the document. 

21 How many scientists do you have working here? 

22 This is Mr. Wakeham of Philip Morris: We have a total of 

23 450 people, of about — of which about 200 are Bachelors, or 

24 better, college graduates, listed as our professional people. 

25 Of those, about 50 are PhDs. 

26 Question: Why don't you do any medical research? 

27 His answer: Well, there's a great deal of medical 

28 research being done on diseases that have been alleged to be 

3003 
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1 caused by tobacco in the National Institute of Health, and the 

2 Council for Tobacco Research, which is an organization 

3 supported by the industry to explore the whole question of 

4 smoking and health. 

5 Q (By MR. PAUL) Now, that's what we talked about before, 

6 this Council for Tobacco Research. It was supposedly the 

7 organization doing the research, correct? 

8 A On smoking and health, right. 

9 Q Not the company, but the this organization? 

10 A Right. 
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11 Q Okay. He's asked about low-tar cigarettes, correct? 

12 A He was. 

13 Q Why do people want low-tar cigarettes? 

14 Answer: I don't really know, except possibly they've 

15 been subjected to the admonitions and exhortations of the 

16 public health people, who have said that low-tar cigarettes 

17 should be less harmful. 

18 Question: Do you believe that low-tar cigarettes are 

19 less harmful? 

20 His answer: I don't know whether they're less harmful or 

21 not, but one of the problems, of course, is that it takes 20 

22 years or so for the disease to develop, if you believe what 

23 their hypotheses say. If you subscribe to a does, slash, 

24 response relationship, then one would assume that the lower 

25 delivery cigarette might have less effect. 

26 Question: Do you believe that your Merit cigarette — 

27 By the way. Merit cigarette was smoked by Mr. Lucier? 

28 MR. GRQSSMAN: Qbjection, your Honor. The witness can't 

3004 
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1 testify as to what — 

2 THE CQURT: Sustained. 

3 MR. PAUL: Qkay. Do you believe that your Merit 

4 cigarette you've developed — 

5 His answer: Yes. 

6 — is less harmful that your higher delivery cigarettes? 

7 Answer: No. I have no basis for believing one way or 

8 the other on that. I don't know. I'm not an expert in the 

9 medical field. 

10 Question: Do you think the public, those nine out of ten 

11 smokers who have tried lower tar cigarettes, are right to be 

12 worried about what the medical people tell them? 

13 Answer: Well, now you're getting into a question of 

14 ethics. I don't know what is right and what is wrong. 

15 Let me go back to the bottom of the — that page. 

16 Are they sensible, to heed what the medical people tell 

17 them? 

18 Answer: Are they sensible? I don't know. Would you 

19 consider yourself sensible to take your doctor's advice, or 

20 would you consider yourself sensible to reject it? Let me say 

21 that there are — there are other reasons why people may be 

22 interested in a low-tar cigarette. They may just prefer 

23 something that has less impact, less taste. And I believe that 

24 there's a general trend among American people at least to go to 

25 milder things. We go in for a milder beer, milder food, less 

26 strong alcoholic beverages, and that sort of thing. So I would 

27 suppose — I would hypothesize that the trend toward low 

28 delivery cigarettes may be related to that kind of trend. 

3005 
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1 Question: Do you believe that there are harmful 

2 components in cigarette smoking? 

3 His answer: Let me say there are many components of 

4 cigarette smoking and large concentrations, some of these are 

5 toxic. This is true of practically everything (sic) we talk 

6 about in terms of composition. For example, coffee. 

7 And then he goes on: None of the things which have been 

8 found in tobacco smoke are at concentrations which can be 

9 considered harmful. 

10 Q (By MR. PAUL) And this was 23 years after Teague's memo, 

11 wasn't it? 

12 A That's right. 

13 MR. GRQSSMAN: Qbjection, your Honor. May we approach? 
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14 THE COURT: Yes. 

15 (The following bench conference was then had.) 

16 MR. GROSSMAN: I object to the rhetorical and 

17 argumentative nature of the questioning. With regard to an 

18 expert witness to say this is some — some odd years of the 

19 Teague memo implies that the Teague memo made a conclusion they 

20 were in concentrations to sufficient to lead to human disease, 

21 which is not the conclusion of the Teague memo. 

22 MR. PAUL: I'll go back and say it's 12 years after the 

23 Surgeon General's report. 

24 MR. GROSSMAN: Neither did he — he said he could not 

25 identify which components of cigarette smoke were responsible. 

26 THE COURT: This is really a form of argument. 

27 MR. PAUL: I'm sorry. 

28 THE COURT: Sustained. 

3006 

3007 

1 MR. GROSSMAN: Yeah. Thank you. 

2 (Bench conference concluded.) 

3 MR. GROSSMAN: Motion to strike. 

4 THE COURT: Stricken. 

5 MR. PAUL: Moving ahead. 

6 Question: But the components themselves can be 

7 considered harmful, can they not. 

8 His answer: Anything can be considered harmful. Apple 

9 sauce is considered harmful, if you get too much of it. 

10 Question: I don't think many people are dying from apple 

11 sauce. 

12 His answer: They're not eating that much. 

13 Question: People are smoking a lot of cigarettes. 

14 His answer: Well, let me say it this way. The people 

15 who eat apple sauce die. The people who eat sugar die. The 

16 people who smoke cigarettes die. Does the fact that the people 

17 who smoke cigarettes die demonstrate that smoking is the 

18 cause? 

19 His answer to question: There are polycyclic 

20 hydrocarbons in smoke. 

21 Question: And they are carcinogenic? 

22 His answer: Under certain circumstances with test 

23 animals, some have been identified as so-called carcinogens. 

24 Question: You'd agree with that? 

25 Answer: I agree that there's a great deal of literature 

26 which indicates that some of these substances are in smoke. 

27 Question: And your own research shows this? 

28 Answer: In some cases. We have not examined all of 

3007 

3008 

1 these. 

2 Question: Can you say that cigarettes do no harm to the 

3 cigarette smoker? 

4 Answer: I'm not in a position to say that. I don't know 

5 what harms the cigarette smoker, or what doesn't harm you. I 

6 really honestly don't know that. You must be trying to get me 

7 to admit that cigarette smoking is harmful. 

8 Question: If I'm a smoker and say, I know you 

9 personally, in other words, you do, and I come to you and say: 

10 "Look, Doctor, I'm a bit worried about what people are saying 

11 about smoking and health. Should I care on smoking? What 

12 would you say to me?" 

13 Answer: I would say that I'm not really competent to 

14 advise you with regard to whether or not smoking is or is not 

15 harmful to you. I would say that if you feel that anything 

16 you're doing is harmful, you have to decide whether the 
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benefits outweigh the risks. And if the benefits don't 
outweigh the risks, well then, give it up. Or, at least 
moderate it. 

Question: Or smoke Merit? 

Answer: Or, smoke Merit. Smoke a cigarette which 

delivers less. That is, assuming the does, slash, response 
relationship, which the medical people tell us is valid in this 
case. 

Because it will do me less harm? 

Answer: For whatever reason. 

(Pause.) 

MR. PAUL: Question: In light of what the doctors keep 

3008 

3009 

telling you. Yes. 

His answer is: I think that if the company as a whole 
believed that cigarettes were really harmful, we would not be 
in the business. But we're a very moralistic company. I think 
the management of Philip Morris is sincere in this position. I 
think there's a great deal of doubt as to whether or not 
cigarettes are harmful. If you read both sides, not only the 
point of view of the people who have a missionary zeal to make 
the world stop smoking, but the people who are trying to be 
objective with respect to this question, you will discover 
there's a great deal of doubt with regard to whether or not 
smoking causes all these diseases, which are alleged to be 
caused by the smoking. 

THE COURT: We'll take the evening recess. 

MR. PAUL: Your Honor, I have one document. 

THE COURT: One more. All right. Go ahead. 

MR. PAUL: The last one in this section. This is Exhibit 

631. 

Q (By MR. PAUL) Let me ask it a little bit quicker. We 

can actually take this up a little bit more tomorrow. 

A Sure. 

Q Let me just make this one last question. Philip Morris' 

website in 2000. Have you reviewed that website? 

A Yes. 

Q In 2000 does Philip Morris admit on their website that 

cigarette smoking causes lung cancer? 

A Actually, they acknowledge that smoking — I thought they 

had admitted it actually because they say that smoking has been 

3009 
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1 shown to cause lung cancer, heart disease, chronic bronchitis 

2 and other illnesses. And they put that website up originally 

3 in October of 1999. This letter here is related to that 

4 October 1999 website. 

5 MS. FEY: Your Honor, I'm going to object to this 

6 response as nonresponsive. 

7 THE COURT: Sustain at this point. Next question. 

8 Q (By MR. PAUL) The website information, if I ask you to 

9 look at page 36 — 


10 

A 

I think you've got that. I'm not sure. 

11 

0 

We may be 

looking — we're looking at — 

12 


MR. PAUL: 

We'll clean this up in the morning, your 

13 

Honor 

. 


14 


THE COURT: 

We'll take the evening recess. Thank you for 

15 

your 

patience. 

Have a nice evening. Tomorrow morning at 

16 

9:00. 

Please don't discuss the case. 9:00 o'clock tomorrow. 

17 

9:00. 



18 


MR. BARRON 

: Approach the bench? 

19 


THE COURT: 

Well, we can wait until the jury is gone. 
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20 (The following bench conference was then had.) 

21 MR. BARRON: I just — I just received notice this 

22 afternoon when I went back to the office, there's some kind of 

23 a mailer that Philip Morris is going to have I think in the 

24 Food section of the newspaper. Some mailer about — and I 

25 don't even know what it is, but a mailer about its position on 

26 issues that have nothing to do with this lawsuit. It's just 

27 another attempt to get the position out like on the website. I 

28 just wanted to alert you there's — 

3010 

3011 


1 

THE 

COURT: 

Okay. Well, I told them — 


2 

MR. 

BARRON 

: You told them. I just wanted Counsel 

to 

3 

know. 




4 

MR. 

PAUL: 

Well, I'm a little concerned about this. 

I 

5 

mean — 




6 

THE 

COURT 

REPORTER: I cannot hear you. Counsel. 


7 

MR. 

PAUL: 

I'm sorry. 


8 

THE 

COURT: 

The jury is all gone. We can just put 

this 


9 on the record. 

10 (Bench conference concluded.) 

11 (The following proceedings were then had in open court 

12 outside the presence of the jury.) 

13 MR. BARRON: Let me just — do you want to be on the 

14 record? 

15 THE COURT: If you do. 

16 MR. BARRON: Yeah. Either way. 

17 THE COURT: The jury is all gone. Any jurors still here? 

18 THE COURT ATTENDANT: No. 

19 MR. PAUL: Yeah, I think it should be on the record. 

20 As I understand it, there's going to be something in the 

21 newspaper tomorrow trying to exonerate Philip Morris' position. 

22 MR. BARRON: Well, let me speak for — 

23 MR. PAUL: Sure. 

24 MR. BARRON: Rather than you try to speculate. 

25 MR. PAUL: I'm just trying to — 

26 MR. BARRON: Here I think is the sub and — the sum and 

27 substance of what I know, your Honor. 

28 There apparently is going to be in newspapers across the 

3011 

3012 

1 United States, planned, not in relationship to this case, some 

2 type of a Philip Morris pamphlet that's going to be in essence 

3 one of those inserts you get in the newspaper. A stand alone, 

4 I think. I haven't seen it, and I haven't read it. 

5 And the word I get — I got this afternoon was that it's 

6 going to be in the Food section, and it's coming out tomorrow, 

7 the 13th. Is tomorrow the 13th? 

8 MR. PAUL: Tomorrow is the 13th. 

9 MR. BARRON: Okay. I understand that it is communicative 

10 of some things that Philip Morris wishes people to know, and it 

11 may include some kind of the concepts that it has on the 

12 website. Because it has been criticized, you see, for not 

13 publicizing in a wider and greater way its position, such as, 

14 what counsel was saying just as we left, that the website only 

15 came on in 2000. 

16 So in response to that, this is what they were doing. 

17 It's my understanding it's been planned for a long, long time. 

18 I don't know precisely for how long. I don't even know 

19 precisely what newspapers. But — and the E-mail didn't say it 

20 was going to be in the Sacramento Bee. But by sending me the 

21 E-mail, I suspect that it may be in the Sacramento Bee. 

22 Now, that is the sum and substance of my information. 


http://legacy.library.ucsfedM/ii£l/t^(]fi©aQO/pdfndustrydocuments.ucsf.edu/docs/smxd0001 



23 I'd be happy to provide the Court with whatever else I get. I 

24 think I may have something by this afternoon or tomorrow 

25 morning in terms of what the pamphlet was, if it appeared in 

26 the Sacramento Bee. 

27 THE COURT: Okay. Well, is there any need to address 

28 this? 

3012 

3013 

1 MR. PAUL: I'm not sure that we need to — I'm not sure 

2 what to say at this point. I was going to comment to the 

3 Court, there was a huge motion at the beginning of this case 

4 that there should be injunctions against people putting up 

5 tobacco billboards near the courthouse and how terrible that 

6 would be if that occurred. And now I find out just when we're 

7 putting on our second witness, all of a sudden there's going to 

8 be a Philip Morris document in the newspaper, apparently 

9 talking about smoking and how they are — they have the health 

10 of the public at heart. 

11 I'm a little bit concerned about the timing. I mean I 

12 don't know of any other cases going on in California right 

13 now. I think this is the only case going on in California. 

14 THE COURT: Well — 

15 MR. GROSSMAN: Your Honor, I'd like to address this for 

16 two minutes. 

17 THE COURT: Sure. 

18 MR. GROSSMAN: Reynolds is not involved in this at all. 

19 Reynolds has different interests than Philip Morris. Reynolds 

20 is in fact the party that filed the earlier motion. PM has its 

21 — Philip Morris has its First Amendment rights. Reynolds 

22 addresses these issues differently. It's not a matter of this 

23 litigation, it's just — this is one area where the two 

24 companies significantly depart in how they address the public. 

25 Be that as it may, it is very odd that the plaintiffs 

26 stood up to say this because I was present last week when 

27 Miss Alexander handed out press releases to the press on this 

28 lawsuit, not about some obscure or arcane issues that had 

3013 

3014 

1 nothing to do with this particular case or this particular 

2 plaintiff or these particular companies. It was a press 

3 release on this lawsuit that was being distributed, and it was 

4 in fact reported on by — in the papers. 

5 Now, we didn't bring that up because the jury has been 

6 admonished not to read the papers. But for the plaintiffs to 

7 get up and make this argument is extremely hypocritical. 

8 THE COURT: Well, we're talking somewhat in a vacuum 

9 here. This is just an informational statement, right, 

10 Mr. Barron? 

11 MR. BARRON: Yes. 

12 THE COURT: And I've been admonishing the jury pretty 

13 continuously on this subject, and my impression is that 

14 they're — they understand the rules, and they seem to be a 

15 pretty conscientious group to me. So we'll just see whether or 

16 not any problem is created tomorrow or not. I don't think 

17 there's anything to be done about this at this moment. 

18 MR. BARRON: I just wanted to inform the Court. 

19 THE COURT: Sure. Thank you. 

20 Now, what else do we have to resolve this afternoon? We 

21 have this motion. 

22 MS. KESSLER: And, your Honor, we again just renew our 

23 motion for sanctions and motion to exclude Dr. Davis. We've 

24 been seeking these documents for over seven months. 

25 THE COURT: Okay. Miss Kessler, I'm very well aware of 
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26 your position on this. I've heard you several times now. I 

27 know what your position is, and I'm interested in getting the 

28 issue resolved. 

3014 

3015 

1 So what have you got there in response to this? 

2 MR. PAUL: Your Honor, I have the original proposal, 

3 apparently, from Dr. Davis. It appears to have the appendix 

4 attached to it. I got a letter — I got a fax from him, which 

5 I'll provide everybody. The Appendix Number 11 of the supposed 

6 support letters, he does not have in his position and is 

7 attempting to get them from the NIH, but everything else is 

8 here. 

9 THE COURT: So what was this issue about, the privacy 

10 that I was to address? 

11 MR. PAUL: To be honest with you, I'm not even clear on 

12 it myself. 

13 THE COURT: Does it relate to anything that you're 

14 producing now? 

15 MR. PAUL: Well, the only thing that it relates to is 

16 that it gives base salaries of people, I think. And there's 

17 some concern about — some of these people are not participants 

18 here and they have their incomes disclosed. There's an area — 

19 there's a fellow by the name of Clifford Douglas. And I mean 

20 it gives budget information. And I guess for whatever reason 

21 the NCI is concerned about the disclosure of it. They've 

22 circled what they're concerned about In black. Now, if the 

23 Court looks at It and says — 

24 THE COURT: Well, there are requirements of people such 

25 as in those situations be given notice of requests like this. 

26 I don't know whether that occurred or not. 

27 MR. PAUL: The problem was it came from Dr. Davis and he 

28 had to tell NIH he was doing It, and this is the response he 

3015 
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1 got back from them. So he's told them, I've got to turn this 

2 over, and he's done what he was supposed to do. And now he's 

3 getting feedback from the NCI saying we're concerned. 

4 You know, the problem is we're dealing with — it's not 

5 just Dr. Davis, it's the NCI too. They have their own concerns 

6 that they're expressing, putting aside whether they should have 

7 been raised earlier. Dr. Davis, all he's done is said, I'm 

8 turning it over and you guys need to know this, and they said, 

9 Fine, here's a fax. They sent him a fax saying here's the 

10 things we're concerned about. 

11 THE COURT: Those have not been released yet, right? 

12 MR. PAUL: Right. This is it. 

13 MS. KESSLER: And, your Honor, I'm not sure I heard 

14 Mr. Paul clearly. It sounded like that was Appendix maybe 11. 

15 We'd still be missing a number of appendices and missing pages. 

16 And — 

17 MR. PAUL: It's all here. 

18 MS. KESSLER: It's all there? 

19 MR. PAUL: I'm saying it's — all the appendices are here 

20 except for 11. 

21 MS. KESSLER: Okay. So that is — 

22 MR. PAUL: That's what he's trying to get from the NIH 

23 now, because he doesn't have it. Now, I don't know if the 

24 letters went to NIH or NCI. Okay? So they never came directly 

25 to him. All he's got is the proposal. I mean he's not — 

26 he's not stopping anything here. He's doing the best he can to 

27 get everything to me. 

28 MS. KESSLER: And, your Honor, again, obviously, as 
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1 you've said, you're well aware of our position and the 

2 tardiness of this production and how it's prejudiced us. 

3 For instance, the letters in support. It's very possibie 

4 that those include materials that were relative to Dr. Cummings 

5 who is on the stand right now. They go to his bias that was 

6 addressed this morning and will be a subject of his 

7 cross-examination. We don't have those materials. The case is 

8 going on. They were ordered produced. We are extremely 


9 

prejudiced by this. 


10 

MR. PAUL: 

Your Honor, no. I'm saying the 

only thing 

11 

that's not here 

is the support letters. 


12 

THE COURT: 

Does this documentation identified parts that 

13 

are — where there's a concern for privacy? 


14 

MR. PAUL: 

Yes. 


15 

THE COURT: 

Notice. 


16 

MR. PAUL: 

They even took the pages and blacked the areas 

17 

where they're concerned. 


18 

THE COURT: 

Have they — they haven't redacted those they 

19 

just indicated. 



20 

MR. PAUL: 

No. They figured they shouldn't 

do it. 

21 

Someone else has 

got to make that decision. 


22 

THE COURT: 

You haven't looked at this issue 

23 

independently? 



24 

MR. PAUL: 

I don't claim to be an expert on 

the Freedom 

25 

of Information Act. 


26 

THE COURT: 

Okay. Well — 


27 

MR. PAUL: 

I'm just turning it over. 


28 

MR. GROSSMAN: Your Honor — 





3017 




3018 

1 

MR. PAUL: 

I want to get this monkey off my 

back. I just 

2 

want to turn it 

over. Whoever wants to do it can 

do it. I 

3 

don't care. 




4 MR. GROSSMAN: If I can say, the Freedom Information Act 

5 and the Privacy Act are two separate acts. If they're 

6 asserting the Freedom of Information Act, this there is no 

7 basis for withholding. If they're asserting under the Privacy 

8 Act which wouid deal with personal privacy information, then 

9 there wouid be procedures, as your Honor indicated — 

10 THE COURT: There has to be notice to the effective 

11 individual an opportunity to object. 

12 MR. GROSSMAN: That's what — 

13 THE COURT: There's a California statute right on point. 

14 MR. PAUL: I presume that's the concern. And I really 

15 don't know. Your Honor, I'm trying to pass this on to you. 

16 THE COURT: I know, but I'm not willing to take it yet. 

17 MS. KESSLER: Your Honor, again, I understand you haven't 

18 decided what you're doing with these documents, but we'd still 

19 be missing Appendix 11, the letters in support. We're missing 

20 pages that may be included in there. 

21 And counsel last week when we were discussing this 

22 mentioned that there are over 500,000 documents in Dr. Davis' 

23 possession. We heard that for the first time last week. I 

24 certainly don't intend for them to copy them, but we would 

25 certainly — if they are relevant, and they have been ordered 

26 produced — would send someone to review them and do a document 

27 review and mark relevant ones. We would request access to 

28 those documents to do a document review. 

3018 

3019 

1 MR. PAUL: The answer to that question is I called 
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2 Dr. Davis and I said what about these, and he said no, that was 

3 all. They were just talking about — you know, none of that is 

4 attached. I mean you'll see. I'm willing to turn this over. 

5 THE COURT: Okay. You're going to hold on to that until 

6 tomorrow morning. 

7 MR. PAUL: Okay. It's like a hot potato. I just don't 

8 want it anymore. 

9 THE COURT: And then we're going to address the 

10 provisions in either the Civil Code or the Code of Civil 

11 Procedure that relate to procedures, whether it's disclosure of 

12 information of this sort, and I'll make a determination as 

13 to — 

14 MR. PAUL: Can I just make one request? 

15 The actual fax is very brief on it. The Court — you 

16 wouldn't have to look at the whole document. These are — this 

17 fax is ten pages long, and it just circles the areas where 

18 they're concerned about. And I'm just figuring the Court may 

19 come out tomorrow and say it's no big deal and just give it to 

20 them and we'll all be over this. 

21 THE COURT: Well, I'm not going to look at it until I've 

22 had a chance to review that. 

23 MR. PAUL: All right, your Honor. 

24 MS. KESSLER: And, your Honor, we would still be missing 

25 Appendix 11, the letters in support, which is a key part of our 

26 motion and was addressed in our original motion to compel. 

27 MR. PAUL: Liza, I'm really — trust me. I'm working as 

28 hard as my little heart can do it to get this. And I mean this 

3019 

3020 

1 is — I'm doing everything I can to get this accomplished. 

2 THE COURT: Please be here a few minutes early tomorrow. 

3 MR. PAUL: All right, your Honor. 

4 THE COURT: Okay. Have a nice evening. Thank you. 

5 MR. GROSSMAN: Thank you, your Honor. 

6 MS. FEY: You too, your Honor. 

7 (Evening recess.) 
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